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IN THE SUP URT OF IN ~
Diglta E _SUPREME COURT OF INDIA

PRAKASH Kyﬁ%‘)\ﬁ?ﬁmu JURISDICTION [\ > !

gg%?_, MTIOV (C) NO.607 0F_1992 N

44 WITH
W.P.(C) 657/905302/92, 678/92, SLP(CI11852/92, W.P.(C)
. 701/92,770/92, 729/92,5LP(C)13263/92, 12830/92,13913/92
’ with I.A. NOS.2-5,13914,92, 12845-38/92, W.P.
(C) 785/92, 836/92, SLP(C) NO.13940/92,W.P.(C)779/92.
2337- 2338/83,SLP(C) .. ..../92, C.A.3573/92,W.P.(C)870/92,
= % 855/92. AND 15039/92
197362 /
UNNT KRISHNAN,J.P. AND ORS.
ETC, BTC. « « s PETITIONERS
VERSUS
- X l
STATE OF ANDHRA PRADESH AND ' |
ORS. ETC.ETC. .+ + .RESPONDENTS

JUDGMENT

upreme Court of India

JEEVAN YoJe
In these writ petitions, ‘filed by  private
educational institutions - engaged in or Proposing to
engage in imparting medical and engineering education -

the correctness of the decision rendered by a Division

Bench comprising Kuldip Singh and R.M.Sahai,JJ. in Missg

Mohini Jain v. State of Karnataka and Ors. is called in

question. The petitioners, ruaning medical/enginéering
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the States of Andhra pradesh, Karnataka

say that if Mqhinz Jain 1§

colleges in

Maharashtra amd ramil Nadu,

followed and implemented by the

correct and 1§

1 are bound
respective State Governments - as indeed they

jon 18
to - they will have to close down; no other optl
1 1rst
left to them. It is, therefore, necessary in the £
' id
instance to ascertain what precisely does the sa

decision lay down.

820 The Karnataka Legislature enacted, in the year

1984, the Karnataka Educational Institutions
(Prohibition of Capitation fee) Act: The preamhle to

the Act recites:
"An Act to prohibit the col}eqtion of
capitation fee for admission to
educational institutions in the State of
Karnataka and matters relating theretop;

Whereas the practice of collecting
capitation fee for admitting students
into educational institutions is
widespread in the State;

And. whereas thia undesirable practice
beside contributing to large scale
commerclalisation of education has not

been gonducive to the maintenance af
educational standards;

»

And whereas it is considered
’ ‘ necessar
;ﬁg?itlve}y curb this evj] practicpy ﬁg
[ interest b idi E
prohibition e =

of collection of :
fee and matters relating theretg?plt%tion

Be it enacted by ¢
Legislature in thle’ © [Karnataka state

: Thirty-
the Republic of India agyf:??giquear of
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Clause (b)

of Section 2 defines

'"Capitation fee' in the following words:

5 '/\
-4 fﬂ’Bk '

'
’/.

the

"2(b)."Capitation fee" means any amount,

by whatever name called, paid or
collected directly or indirectly in
excess of the fee prescribed under
section 5, but does not include the
deposit specified under the proviso to
section 3."

Section

3 prohibits collection of capitation

expression

fees

by any educational institution or anyone connegted with

its management, notwithstanding any other law for th

time being in force.

reads thus:

"3.Collection of

The Section alongwith its

capitation fee
prohibited., -~ Notwithstanding anything
contained in any law for the time being
in force, no capitation fee shall be
collected by or on behalf of any
educational institution or by any person
who is incharge of or is responsible for

the managemen

Provided

Section 5, which is the other provision referred to

t of such institution:

in the aforesaid definition reads as follows:

"5. Regulation of fees ete.
be competent
notification,
or any other
amount that may be received

by any educational institut;j
of such insti
all class or

={12 It

on or
tutions in respect of
classes of students.

(2) No educational

institution
collect any fees or

amount or

for the Government,
to regulate the tuition
fee or deposit or ot

shal)

by
fee
her

or collected

class
any or

shall
accept

e

proviso
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deposits in excess of the amounts
notlfied under sub-sectian (1) or
permitted under the proviso to section 3.

(3) Every educational institution shall
1sgue an official receipt for the fee or
capitation fee or deposits or other
amount collected by it.

(4) All monies received by any
educationa) institution by way of fee or
capitation fee or deposits or other
amount shall be deposited in the account
of the institution, in any Scheduled Bank
and shall be applied and expended for the
improvement of the institution and the
development of the educatisnal facilitlies
and for such other related purpose and to
such extent and in such manner as may be
specified by order by the Government,.

(5) In order to carry out the purposes of
gsub-section (4), the Government - may
require any education lInstitution to
submit their programmes or plans of
Improvement and development of the
institution for the approval of the

Governmept."”
3. Section 4 provides for regqulation of admission 1in
the educational institutions in the State, According to
sub-section (1), the maximum number of students for
admission that can be admitted to a course of study and
the minimum qualifications shall be fixed by the
However, 1in the case of a course of study

Government.

institution maintained by or affiliated to the

in an
pniversity. the minimum qualifications shall be fixed by
the University and not by the Government. Sub-sections

(2) and (3) of Section 4 pertain to "regulation of
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capjtation
proviso to Section 3.
sub-sections may be set out in fudle

"(2) in order to regulate the
fee charged or
period specified
section 3,

collected during

under the proviso
the Government may, from

tp time, by general or special
specify in respect of each
educational

institution or class
classes of such institutjons.

(a) the number of seats

set apart
Government seats:

(b) the number of seats that

filled up by the
institution.

(i) from among K
basis of merit,
deposits refundab
years, with or without inte
specified therein, but

Paymemt of capitation fee; o

arnataka students on
le after such numbe r

without
)

(11) at the discretion:

Government but
less than fift

number of seats
clauses (a) and (b)
dmong Karnataka students,

referred to in

Explanation.
Section Karnataka students means
who have studied
Institutions in the State
fun or recognised by the Government
for such

number of years as
Government may specify; .

(3) an educationa
to fill seats i
of sub-clause

1 institution

(b) of clause (2)

capitation

time
order,
brivate

may be
management of sueh

on payment of such ¢ash

rest as may be

¥ Per cent of the tota]

shall be filled from

- For the purpose of this

persons
in such educational]

of Karnataka

required
N accordance with item (i)

shall

fee during the period specified under the

In view of their importance. thease

|
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form a committee to select candidates for
such seats. A nomimee each of the
Government and the University ta which
such educational = 1nstitution is
affiliated shall be included as menbers
of such committee."

These two sub-sections, in short, say® (1) it shall
be open to the Government to specify the number of seats
that may be set apart as "Government seats” in any
private educational institution or in a class or classes
of such institutions; (ii) The Government can also
specify that out of the seats to be filled by the
Management (Management quota), a particular number of
seats may be filled from among Karnataka students, on
the basis of merit on payment of such refundable deposit
as may be prescribed; The government can also specify
the number of seats that may be filled at the discretion
of the management. (It is obvious that if the seats to
be filled on the basis of merit/refundable deposit are
not specified, all the seats other than "Government

seats” «can be filled at the discretion of the

management;) (i11) the number of 'Karnataka students'
(which expression is defined by the explanation) should
not be less than 50% over-all; (iv) in case, the number
of seats to be filled on merit-cum-refundable deposit

are specifiad, 3 selection committee, as contemplated by

sub-section (%) has to be formed for making the
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selection. The expression "Government seats” 1s defined

in clause (e) of Section 2 in following wards:

"(e). "Government Seats™ means such
number of seats in such ed@ational
institution or class or classes Bf such
institutions in the state as the
Government may, from time to time,
specify for being filled up by it in such
manner a& may be specified by it by
general or special order on the basis of
merit and reservation for Scheduled
Castes, Scheduled Tribes, Backward |
Classegs and such other categories, as may f
be specified, by the Government from time
to time, without the requirement of
payment of capitation fee or cash
deposit."”

4. In exercisa of the power conferred by Section 5 of
the Act, the Government of HRarnataka igsued a

L
notification on June 5, 1989, It provided that from the

academic year 1989-90, the fees payable in private

medical colleges shal!l be Rs.2,000/-p.a. in case of i
students admitted against "Government Seats” (the sane
as in the Government Medical Colleges), Rs.25,000/- in
the case of other Karnataka students and Rs.60,000/- in
the case of non-Karnataka students.

5. Miss Mohini Jain, a non-Karnataka student (she was
from Meerut in Uttar Pradesh) applied for admission in
M.B.B.S. course in one of the private medical colleges
in Karnataka. She was informed by the college that if
she pays Rs.60,000/~ towards the first year's tuition

fee and furnishes a Bank guarantee for the fees pavable
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for the remaining years of the M.B.B.S. course, she will
be admitted. Her parents were not in a position to pay

the same and henpce she could not be admitted. Her

further case, which was denied by the Management of the

college, was that she was asked to pay a capitation fee

of Rs.4,50,000/- as a condition of admission. She

dpproached this court under Article 32 challenging the

aforesaid notification of the Karnataka Government and
asking for a direction to be admitted on payment of the

same fee as was payable by the FKarnataka students

admitted against the "Government Seats."

!

6. The Bench which heard and disposed of the writ
petition framed four questions as arising for its
consideration viz., (i) Is there a 'right to education'

guaranteed to the people of 7India under the

Constitution? If so, does the concept of ‘capitation

fee' infract the same? (ii) Whether the charging of

capitation fee 1n consideration of admission to

educational institutions is arbitrary, unfair, unjust

t and as such violates the equality clause contained in

Article 14 of the Constitution? (iii) Whether the

impugned notification pPermits the Private Medical

Colleges to charge capitation fee in the guise of

regulating fees under the Act? and (iv) Whether the
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notification 1is violative of the provisions of the Act
which in specific terms prohibits the charging of
capitation fee by any educational institution 1in the
State of Karnataka?
r & On the first question, the Bench held, on a
consideration of Articles 21, 38, 39(a) and (f), 41 and
45 of the Constitution:
fa) "the framers of the Constitution made it obligatory
. for the State to provide education for its citizens";
(b) the objectives set forth in the preamble to the
Constitution cannot be achieved unless education is
provided to the citizens of this country;
(o) the preamble also assures dignity of the
individual. Without education, dignity of the
individual canot be assured;
~ (d)  Parts IIT and IV of the Constitution are
) supplementary to each other. Unless the 'right to
. education' mentioned in Article 41 is made a reality,
P the fundamental rights in part III will remain beyond
the reach of the illiterate majority;
te) Article 21 has been interpreted by this Court to
: include the right to live with human dignity and. all
that goes alang with it. "The ‘'right to education’

flows directly from right to life.” In other words,

'right to education' is concomitant to the fundamental

9 P
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rightg enshrined in part III of the Constitution, The

BEaLE e under a3 ‘canstibibionail mandate to provide

educational institutions at all levels for the benefit

of citizens." The benefit of education

confined to richer classes.

(f)

cannat he

Capitation fee ig nothing but

a consideration for

admission. The concept of "teaching shops"

is alien to
our ConstitutionaI scheme,

Education in Indig has never
been a commodity for sale.

(g) "We hold that every citizen has 2 "right tp
education under the Constitution. The State is

undepr
an

obligation to establish educationa] institutions to
enable the citizens to enjoy the sajd right,

The State
may discharge its obligation through state-owned or
state-recognigsed educationa]

institutions.
State

When the
Government grants técognition to the private
educational institutions j¢ ©reates an agency to fulfill
its obligation under the Constitution.

The students are
given admission to the educationa] instjtutions -

whether state-owned or State-recognised - in recognition

their ‘'right to education"’

the Constitution.
Charging

capitation fee jp consideration of admission to
educational institutions, 1S a patent denial of a

citizen's right to education under the Constitutton.”

10
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8. On the second question, the Bench held that "the

State action in permitting capitation fee to be charged
by state-recognised educational institutions is wholly

arbitrary and as such violative of Article 14 of the

Constitution of India........ The Capitation fee brings
to the fore a clear class bias.” Admission of non-
_*~meritorioas students by charging capitation fees - in )

any form whatsoever - strikes at the very rodot of the
constitutional scheme and oar educational system.
D.P.Joshi does not come to the rescue of the private

Institutions,

9. On the third gquestion, the Bench held that having

regard to the echeme of the Act, charging of Rs.60,000/-
for admission is "nothing but a capitation fee”, The
private medical colleges have further been given a free

hand in the matter of admission of non-Karnataka

:}udenta irrespective of merit. It held further: "if
the State Government fixes Rs.2000 per annum asg the

tuition fee in government colleges and for "Government

Seats"™ in private medical colleges then it is the
-

state

responsibility to see that any private college which

has been set up with Government permission and is being
run with Government recognition 1is prohibited from
. charging more than Rs.2000 from any student who may be

resident of any part of India. When the State

11
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Government permitg 3 private medical collegé to be set-
up and recognises jts curriculun and degrees then the
: said college jg performing a function which wunder the

Constitution has been assigned to the State Government.

We are therefore of the view that Rs.60,000 per

annum

g permitted to pe charged from Indian students from

¢ outside Karnataka in Para 1(d) of the notification is

. not tuition fee but in fact a capitation fee and as such
-

cannot be pustained and is liable to be struck down.,"

10. The notification impugned was accordingly held ¢

o]
be outside the

Scope of the Act and bad. (It was

that the judgment shall not be applicable

students and N.R.Is.).

declared

to
foreign

The writ petition

allowed accordingly but Mohini Jain was denied admission

since "she was not admitted to the college on merit and
Secondly the course Comnenced in March

. (The decision was rendered on

directed that the

-April, 1991,"
30.7.1992). 1t

was
said decigjon shall have

only
4 Prospective operation

and sha]] not affect the

admissions already made in accordance with

the said
notification.

It 1is the above propositijons that have provoked
this batch of writ petitions.

11. Mohini

Jain was followed by Full Bench of the

12
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Andhra Pradesh High Court in Kranti Sangram Parishad v.

N.J.Reddy (1992 (3) A.L.T.99). The Respondents in those

writ petitions 1including the State of Andhra Pradesh
have filed a number of S.L.Ps. seeking leave to appeal
ﬂ*;gainst the said judgment. In the said S.L.Ps., certain
", issues perculiar to those matters arise, which we are

not dealing with herein. This decision 1§ concerned

b mainly with the correctness of Mohini Jain and the

following three questions, which were framed by us at

the hearing. The three questions are:

(1) Whether the Constitution of India guarantees a

fundamental right to education to its citizens? |

(2) Whether a citizen of India has the fundamental

right to establish and run an education institution

under Article 19(1)(g) or any other provision in the

Constitution?

(3) Whether the grant of permission to establish and
™ the grant of affiliation by a University imposes an

obligation upon an educational institution to act fairly

in the matter of admission of the students?

Before we deal with the above guestions, it would
be appropriate to notice the legal and relevant factual
position obtaining in three others States, namely Andhra
Pradesh, Maharashtra and Tamil Nadu. All the matters

before us arise from these four States only. Notice in

13
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these matters were however directed to all the States in

the country. None has appeared excepting the above four

States.
DESEH
- ANDHRA . R A
. 12+ The andhra Pradesh Education Act, 1982 was enacted

by the State Legislature with a view to consolidate and

- amend the ]aws relating to the educational system in the

‘ State of Andhra Pradesh, for reforming, organising and

developing the said educational system and to provide

for matters connected therewith or incidental therewith.

By virtue of sub-section (3) of Section 1, it applies to

all educational institutions and tutorial

institutions

in the State except those governed by the

'!gts or the Educatijon Act, 19721,

. Section 2 defines certain expressions occurring in

University
A.P.Intermediate

tha

Act. Clause (11) defines the exXpression 'college' to

ainclude a medical college established Or maintained

and
administered by or affiliated to or associated with or
recognised by any University jp the State. (lause
(18) defines 'educationa] institution' ¢ mean

recognised schools and colleges including  Medica]
Colleges. Chapter-vrI (Sections 18 to-33)

deals with
°  establishment of educationga]

institutions, their

14

s e O Y i i,

(¥ Scanned with OKEN Scanner



( 15 ) [T
N

administration and control. Section 18 says that
Government may, for the purpose of implementing the
provisions of the Act, provide adequate facilities for
imparting education either by establishing and
maintaining educational institutions by itself or by
permitting any local authority or private body of
persons to establish and maintaln educational
institutions. Section 19 classifies the educational
institutions into (a) State institutions (b) local
authority institutions and (c) private Institutions.
Section 20 deals with grant of permission for

establishment of educational institutions. K It says that

I
the competent authority (as defined in Clause (12) of
Section 2) shall from time to time conduct a survey to
identify the educational needs of the locality under its
jurisdiction and notify in the prescribed manner through
the local newspapers calling for applications from the
educational agenries desirous of establishing
educational institutions. In pursuance of  such
notification, applications may be filed either by
existing 1institutions or new institutions as also by
local authorities for establishment of new institutions
or for expansion of the existing ones. Sub-section (3)

prescribes the requirements which have to be satisfied

by an applicant, the matters with respect to which the

15
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competent authority has to be satisfied before qgrant of

permission and the steps that have to be tgken by the

person (to whom the permission is granted) within the

specified period. According to the sub-section, - an
application has to be accompanied by (1) title deeds
relating to the site for building, play-grounds and

garden proposed to be provided. (2) Plans approved by

the local authorities concerned which shall conform to

the  rules prescribed therefor and (3) documents

evidencing availability of the financing needed for

constructing the proposed buildings. The Authority must

be satisfied before granting the permission that there

1s a need for providing educational facilities to the

people in the locality, that there is adequate financial

praovision for continued and efficient maintenance of the

institution as prescribed by the competent authority and

evidence that the institution ig proposed to be

located
in sanitary and healthy surroundings. The local
authority or the body of persons to whom the permission

is granted has to appoint the teaching staff qualified

according to the rules made by the Government in this
behalf and satisfy cther requirements laid down by

the
Act,

rules and the orders made thereunder, within the

period specified by the authorities, In default of such

16
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compliance, it shall be campetent to the Authority to

cancel the permission. Sub-section (4) makes it

punishable for anyone to establish an educational

| institution otherwise than in accordance with the
i

provisions of the Act. Anyone running an institution

after cancellation of the permission is also punishable,

E 13 Section 20-A declares that on and from the

commencement of the A.P.Education (Amendment) Act, 1987,

no 1individual shall establish a private institution.

The institutions already established by individuals
however are not affected by the said provision. Section
21 deals with grant and withdrawal of recognition ,of

institution. It provides that the competent authority

may by order in writing grant recognition to  an

fgucational institution permitted to be

under

establ {shed
Section 20 subject to such conditions as

may be
h prescribed in regard to the

accommodation, equipment,

appointment of teaching staff and so on.
s
- provides that if any local authority or

It further .

ather private

educational institution fails to fulfill all or any of

the conditions of recognition or commits any of the

other 1irregularities mentioned in sub-section (2), its

recognition may be withdrawn. It is not necessary to

notice the other provisions in the Act.

F 14. In the year 1983, the Legislature of Andhra Pradesh

17
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enacted the Andhra Pradesh Educational Institutions
(Regulation of Admission and Prohibition of Capitation
Fee) Act, 1983. The Act was ®oade to provide [for
regulation of admission inte educational institutions
and to prohibit the collection of capitation fee in the
State of Andhra Pradesh. It would be appropriate to
notice the Preamble to the Act. It reads:

“Whereas the undesirable practice of
collecting capitation fee at the time of
admitting students into educaticnal
institutions is on the increase in the
State;

And whereas, the said practice has been
- contributing to large scale
comnercialisation of Bducation;

And whereas, it is considered necessary,
to effectively curb this evil practice in
order to avoid frustration among the
meritorious and indigeat students and to
maintain excellence in the students of
“education;

Be 1t enacted by the Legislature of the
State of Andhra Pradesh in the Thirty-

- _ fourth year of the Republic of India as
follows:"

Ll = |

15. The Act was brought into force on and with effect

from 30th January, 1983. Section 2 contains the

B

I

B - interpretation Clause. Clause (h) defines the
E

expression "capitation fee” to mean any amount collected

B in excess of the fee prescribed under Section 7

N Section 3 provides that admission

into educational

18
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institutions in the State shall be made on the basis of
the marks obtained in the gualifying examination or on
the basis of the ranking assigned in the entrance test
conducted by such authority and in such manner as may be
prescribed. So far as Medical and Engineering Colleges
are concerned, it is provided that admission thereto

shall be made exclusively on the basis of the ranking

assigned in the entrance test. The State has also

reserved to itself the power to speci1fy seats for
Scheduled Castes, Scheduled Tribes and Backward classes.

Section 4 provides that even a minority educational

institutions shall have to admit students on the basis

of merit while admitting the students belonging to that

minority or other students. Sectlion 5 prohibits the

capitation fee. It says “the collection of any

capitation fee by any educational institution or by any

person who 1is incharge of or is responsible for the

management of the institution is hereby prohibited,"”

Section 6 says that any donations made to educational

institution shall be made only in the prescribed manner

and not otherwise, and that the money so received shall

be deposited and applied in the prescribed manner.

Section-7 regulates the fee that can be charged by

an educational institution. It would be appropriate to

read the section here in its entirety:

19
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"It shall be competent for the
. Government

by notification, to requlate
the tuition fee or any other fee that may
be levied and collected by any
educational institution in respect of
each class of students.

(2) No educational institution shall

collect any fees in excess of the [re
notified under sub-section (1).

(3)  Every educational institution

shall issue an official receipt for the
fee collected by it."
-
Section 9 provides for penalties in case of
contravention of the provisions of the Act. The

punishment prescribed is not less than three years and

[}
not exceeding seven years, in addition to fine.
15

Section

confers upon the Government the power to make rules

to carry out the purposes of the enactment .

o« 16. The 1983 Act was amended in the

year 1992 by
. inserting Section 3-A,

which Seetion reads as

"Notwithstanding anything contained 5

. Section 3, but suhject te sueh Balan s
- may be made in this heha)f and the Andhra
Pradesh Educat inpa)

; Institut;
(Regulation of Aduie 1ons

sion) Order ]
shall be lawful /-, tha manaﬁz;eig?i% a;t
un-aided private "iuineering College
Medical College, Bertic ) College and sura
?thef qlass af th=aided ‘fdaoational
institutions ag 15y Le notjifi, by th
Government in ¢tiig behalr "1 4 i
students inte Slieh VU:'ﬂ\p adm1§
educationa] institutjons Eo'éhi_sextez;

. 20
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of one half of the total number of seats
from among thLose who have qualified in
the common e¢ntrance test or 1n the
qualifying evaminat.ion, as the case may
be, referrcd to in sub-section (1) of
Section-3 irrespective of the ranking
assiqgned tea them in such test or
examination and nothing contained in
Section 5 shall apply to such adnission."

- It is necessary to notice what precisely this

Bection provides for. It starts with a pon-obstante

clause - “Notwithstanding anything contained in Section-

3, but subject to such rules as may be made in this
behalf and the Andhra Pradesh Educational Institutions

(Regulation of Admission) Order 1974 (Presidential order

issuerd under Article 171-p of the Constitution)";

it
then says that it shall be lawful for the management of l
any un-aided private Engineering College, Medica) ]
College, Dental College and such other class of un-aided

4{e&ucationa1 institutions as may be notified by the

Government in this behalf to admit students
Colleges

into such
or educational institutions to the extent of 50

per cent of the seats from among those gualified in

the
entrance test or the qualifying examination, ag the case

may be; the section says further - rather curiously

that the educational institution shall be entitled to

admit them irrespective of the ranking assigned to them

21

(3 Scanned with OKEN Scanner



= s

o~

223 L_#;////

in the entrance test or qualifying examination and
further that nothing contained in Section 5 shall apply
to such admission. In short it means that it 1s cpen to
a private medical/engineering college to admit students
of its choice to the extent of 50 per cent - so long as
they have qualified in the common entrance test -
without regard to the ranking and/or merit. The
dispensing with of the Section 5 for the above purpose
is a clear indication that it is open to the institution
to collect such capitation fee as it can from such
students. Of course, the 'tuition fee' shall be the
same as is prescribed by the Government un&er Section 7.

Section 3-A came into force on 15.4.1992. No Rules

have been made by the Government under the Section 5o

far,

17. ©On 25.5.1992, the Government issued a notification
inviting applications for permission to establish
Medical, Dental and Engineering Colleges. The last date

prescribed for receipt of applications was 8.6.1992.

The applicants for Medical Colleges had to deposit
within the said date a sum of rupees one crore in cash,
furnish bank guarantee for another one crore and produce
evidence of financial viability to the extent of four

crores. A committee was appointed to inspect the land
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and other facilities offered by the applicants. The
Committee formulated its guidelines on 28.6.1992 and
submitted its report on 21.7.1992 recommending a& many
as 12 Medical Colleges and 8 Dental Colleges. The then
g Chief Minister approved the same on 27.7.1992 and a
G.0. wag issued on the same day granting permission. A
number of Writ Petitions were immediately filed in the
High Court challenging the said grant as well as Section
3-A.
18. There are a number of private engineering colleges
in the State. Until the current academic year (1992~
1993), all the seats in these colleges were filled in by
the convenor of the common entrance examination. The
“management had no discretion or choice in the matter of
admission of students.

They were, however, permitted to

charge a particular fees which was relatively higher

3 than the fees charged in the Government Engineering

Colleges. Nothing more. But when Section 3-A was

introduced in the 1983 Act on 15.4.1992, these private
engineering colleges took the stand that they are
entitled to admit students to the extent of 50 per cent
of the seats according to their choice, irrespective of

merit, so long as they have qualified in the entrance

23
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test. It is obvious th

of

at such a stand meant COJIection
capitation fee as much as they could.

There wag an
uproar among the student and teaching commy

A1ty againgt
such admissions.

Even the Government could not 1gnore
the said protest and intimated the Privat.

Hﬁﬂineerjng
colleges

on 26.7.1992 not to make anv idaissions til]
the Rules are made under Sectjon 3-A. The engineerjp

i - g
colleges, however, took the stand tpa- they have already

made the admissions dccording to the) r choice

to the
extent of 50 per cent. Indeeqd all this Was facilitateq
by the fact that conveno) allotteq Students to these

engineering colleges only to the eXtent of 50 per

cent
of their respective Capacity 1nztead of 100% as ugya) -
thereby sending ap explicit Signal t!4¢ the colleges

were free to fi]] up the rest op their

RAnL. Be that as
it may,

these admissions led to the filing of a batch of

writ petitionsg in the Andhra Pradesh High coyrt.

Following Mohinj Jain and alse

on certain other
grounds, a Full Bench of the Andhra Pradesh High Ccourt

allowed the writ Petitions. It declared Section 3-a un-

Constitutional. It also declared that the

/
by the private Engineering Colleges to the

admissions
made extent

of 50 per cent at their own choice was 1illegal. The

Court further declared that the grant of permission to
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12 Medical and 8 Dental Colleges was equally invalid.
It is against the said decision that the State of Andhra
Pradesh, certain educational 1institutions and the
students admitted at the choice of the managements have
come forward with a number of Special leave peritions.

19. Leave is granted in all the Speci.l !cove petitions
preferred against the rull Bench deci:-:icn of the Andhra
Pradesh High Court dated 18th Septemb::, 1992 in Writ
Petition No.8248 of 1992 and batch. Besides the

appeals, there are a few writ petitions from this State

questioning the correctness of the dicta in Mohini Jain.

_STATE OF MAEARNZ 174

20, The Maharashtra Legisi iy cnacted the
Maharashtra Fducational Instituticr: : _chibition of
Capitation Fee) Act, 1987 (being Mah=..-.. :tra Act No.VI

of 1988) teo prohibit collection of car *ation fee for
admission of students to, and their promotion to a
higher standard or «class iﬁ, the educational
institutions 1in the State of Maharashtra and to provide
for matters connected therewith. The Preamble to the
Act declaims:

"WHEREAS the practice of collecting

capitation fee for admitting students
into educational institutions and at the

25
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time of promoting students to 4 higher
standard or class at various stages of
education is on the 1ncrease in the
State;

AND WHEREAS this undesirable
practice has been contributing to large
scale commercialisation of education
which is not conducive to the malintenance
of educational standards;

AND WHEREAS the National Policy on
Education 1986 envisages that the
commercialisation of technical and
professional education should be curbed
and that steps should be taken to prevent
the establishment of institutions set up
to commercialise education;

AND WHEREAS with a view to
effectively curb this evil practice, it
is expedient in the public linterest to
prohibit collection of capitation fee for
admission of students to, and their
promotion to a higher standard or class
in, the educational institutions 1n the
State of Maharashtra and to provide for
matters connected therewith; it 1s hereby
enacted in the Thirty-eighth Year of the
Republic of India as follows:"

21, Section 2 defines certaln expressions occurring 1n

"

the Act. Clause (a) defines capitation fee to mean "any
amount, by whatever name called, whether in cash or
kind, paid or collected, directly or indirectly, 1in
excess of the prescribed or, as the case may be,
approved, rates of fees regulated under section-4".
Sub-section (1) of Section 3 prohibits the collection of

capitation fee either for admission of a student or for

his promotion to higher class. Sub-section (2)
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however, permits the management of an  educational

institution to collect and accept denations from

benevolent persons, organisations, trusts and other

assoclations but says that no seats shall be reserved in

consideration thereof. The moneys so received shall

have to be deposited and dealt with in the prescribed

manner. Sub-section (3) provides that if in any case it

1s found that any private educational 1nstitution has

contravened any provisions of the Act or the Rules made
thereunder,

it shall be directed to refund the same to

the person from whom it was collected. Section 4

empowers the Government to regulate the tuition fee that

may  be received or collected by any educational

institution for admission to any course of study in such

anstitution. separate fee shall have to be prescribed

for aided institutions and un-aided institutions. In

the case of un-aided institutions, the tuition fee shall

be prescribed "having regard to the

usual expenditure

excluding any expenditure on lands and buildings or on

any such other item as the State Government may

notify,

Different scales of tuition fee can be prescribed for

different institutions or different areas or different

courses of study, as the case may be. Section 7 provides

for punishment which may extend to three years and fine

27
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1n  case of contraventjon of any prowigions of Agt o

Rules,

22, It is stated that the government of Maharashtra had

prescribed an uniform fee of Rs.6,500/« Per annum in the

fase of private un-aided engineering collegas, which was

raised to Rs.8,500/- in 1991. In 1992, the fees wwas

raised only in the case of outside students fstudents

outside the Maharashtra State) to Rs.17,000/~.

It ils also stated that the government  of

Maharashtra has issued a notification directing that 90%

of the seats in any private engineering college shall be
filled by nominees of the Government and the remaining

10 per cent by the management at ity digeration. In the
case of medical coVleges, the fee prescribed in the cyse

of private ums-agded nedical? 20!leges for the

current
academic year is Rs,30,000/- Por Maharashtra students
and Rs.60,000/- in the case of outpide students. In the

case of medircal colleges, 20% of Rhe seats are allowed

to be [filled by the management at their discretjon.

Remaining 80% seats are to be filled by the Government
nominees.

: ]
23. Mahatma Gandhj Missjion, Nanded,

the appellant in

CeA, WNo0.3573 of 1992 was permitted by ¢t

[ State
Government to start

an un-aided medical collega at

28
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Aurangabad. It is stated that the appellant is a Public

Charitable Trust registered under societies Registration

Act, 1860 as well as Bombay Public Trusts Act, 1950,

The nedical college 1s affiliated to Marathwada

University and 1is also recognised by the Maharashtra

medical council. The total intake capacity is 100 seats

each year. The permission to start medical college was

accorded to the appellant on no-grant-in-aid basis. The

appellant was allowed to fill 20% of the seats at their

discretion from among those students who have obtained a

minimum of 50% of the marks 1in the .aggregate 1in

specified subjects and have passed the qualifying

examination in their first attempt, (There is no system

of common entrance test in Maharashtra) Admissions were

accordingly made for the current academic year. Soon

after the decision of this court in Mohini Jain, a large

number of students filed a writ petition in the High

Court of Bombay (Aurangabad Bench) claiming rpeéfund of

the fee collected from

them in excess of the fee

prescribed by the Government for students admitted in

government medical colleges for such course. A Division
Bench made an interim order on 27th August,

1992
directing the appellant institution to furnish a bank
guarantee to the extent of 50% of the excess amount

29
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collected by them from the students, i.e.,

in a sum of
Rs.42 lakhs pending disposal of the writ petition, It
was further directed that pending disposal of the writ
petition, the institution shall not collect any amount
in excess of Rs.3,000/- from any of the students. The
said interlocutory order is challenged by the appellant
in Civil Appeal No.3572 of 1992.
24. Writ Petition 855 of 1992 is filed by Jammu and

Kashmir Parents Association of Students questioning the

notification issued by the Government of Maharashtra
obligating the outside-Maharashtra students to pay
double the tuition fee payable by the Maharashtra

students.
25 Writ Petition 678 of 1992 is preferred by
Maharashtra Institute of Technology, Pune guestioning

the correctness of Mohini Jain and praying for issuance

of a declaration that the petitioner has a fundamental
right under Article 19(1)(g) of the Constitution of
India to establish and run a self-financing engineering
college subject to compliance with the regulatory
requirements of the statute. The petitioner has also
invoked Article 19(1)(c) as conferring upon him a right
to establish/form any association to run an engineering

college on self-financing basis.

30

(¥ Scanned with OKEN Scanner



( 31 )

TAMIL NADU ka—f//

26. Soon after the decision in Mohini Jain, the

Governor of Tamil Nadu promulgated an ordinance being
ordinance No.10 of 1992 called the Tamil Nadu
Educational Institutions (Prohibition of collection of

capitation fee) Ordinance, 1992, The ordinance has

since been substituted by an Act - Tamil Nadu

Educational Institutions (Prohibition of collection of

capitation fee) Act, 1992, being Act No.57 of 1992. The

Act is designed to prohibit the collection of capital

fee for admission to educational institutions in the

State of Tamil Nadu and provide for matters relating

thereto. The preamble to the Act recites:

“WHEREAS the practice of collecting
capital fee for admitting students into

educational institutions 18 widespread in
the State;

AND WHEREAS this undesirable practice,
besides contributing a large scale
commercialisation of education, has not

been conducive to the maintenance of
educational standards;

AND WHEREAS it is considered necessary to
effectively curb  this undesirable
practice, in  public interest, by
prohibiting the collection of capitation

fee and to provide for matters relating
thereto;

BE it enacted by the Legislative Assembly
of the State of Tamil Nadu in the Forty-

31
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third Year of the Repubdic of India as
follows:-"

27. The Act has been given effect from 20th day of

August, 1992, the date on which the ordinance was

“issued. The expression 'capitation fee' 1s defined jn
Clause (a) of Section 2 to mean "any amount, by whatever

name called, paid or collected, directly or indirectly,

In excess of the fee prescribed under Section b

Section 3 prohibits the collection of capitation fee by

any educational institution or by any person on its

behalf. Section 4 empowers the government to regulate

the fee chargeable in educational institutions. Once

such a notification is issued, no institution can charge

or collect any fee over and above the fee Prescribed.

“The Section reads thus:

"4.(1) Notwithstanding any contained in
any other law for the time being
force, the Government may, by
notification, regulate the tuition fee or
any other fee or deposit that may be
received or collected by any educational
institution or class or classes of such
educational institutions in respect of
any or all class or classes of Students:

in

Provided that before issuing a
notification under this sub~section, the
draft of which shall be published in the
Tamil Nadu Government Gazette stating
that any objection or suggestion which
may be received by the Government, within

such period as may be specified therein,
shall be considered by them.

32
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téd)] No educational institution ehall
receive or collect any fee or accept
deposit in excess of the amount notified
under sub=section (1).

(3) Every educational institutiom shall

issue an official receipt for the fee or

deposit received or collected by it."

Section 5 enpowers the Government to regulate the
maintenance of accounts by the educational institutions
in such manner as may be prescribed. Similarly, Section
6 empowers the Government to call upon the educational
institutions to submit such returns or statements in
such form and in such manner as may be pﬁGQCribed for
carrying out the purposes of the Act, Section 7
provides for penalties in case of contravepntion af any
of the proviesions of the Act or the zrules made
thereungder. The minimum punstghment 1s three years
imprisonment which may extend upto seven years 1n
addition to fine. Besides penalty, the educational
institution Jjis also made liable to refund the excess
amount/capitation fee collected toe the concerned
students/persons. Section 12 gives an averriding effect
to the provisions of the Act over any other law for the
time being in force. Section 14 confers upon the
Government the power to make rules to carry out the .

purposes of the Act, It is not brought to our notice

33
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that rules have been mad1 under the Act as yat, Sri

P.R.Seetharaman, learned counsel for the State of Tami |

Nadu, however, filed a statement "THE PRESENT ADMYESTON

‘*FORMULA IN RESPECT OF SELF-FINANCING PRIVATE MEDICAJ,

COLLEGES AND ENGINEERING COLLEGES IN TAMIL NADU", 1t is

necessary to set out the statement in full. It reads:

“The Government of Tamil Nadu has also
recently constituted a committee for
examining proposals regarding regulation
of fixation of fees in respect of self-
fipancing colleges of medical and
engineering and of Art and Science as
well as unaided courses of private aided
colleges. True copy of the order 1ig
annexed hereto. The self-financing
Medical Colleges in Tamil Nadu are
allowed to admit candidates of their
choice upto 60% of the approved intake of
the college adhering to the mimimum mark
d rule prescribed for Government Medical
Colleges. The remaining 40% of the seats
are allowed by the Director of Medical
Education every year and this is filled
from among the approved list of
candidates selected for admission to
Government and Private Medical Colleges.
A The self-financing private Engineering
Colleges are allowed to admit candidates
of their choice upto 50% of the approved
intake of the college under Management
guota, The remaining 50% of the seats
are allowed by the Director of
Education every year fronm

approved list of candidates selected for
admission to Government

‘nment of Tamil Nadu

DATED AT DELHI THIS 10TH pay OF DECEMBER,

34
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1992.

COUNSEL FOR TAMIL NADU."
28, &8ri Seetharaman further stated that the Government
~will insist that from the students admitted against 40%
government seats, only the fee collected in government
medical colleges will be allowed to be collected. He
also brought to our notice that the government has

constituted a committee to go into and frame rules
requlating the fee structure in self-financing medical,

engineering and other colleges. (vide G.0.M.S.1172

Education (JI) Deptt. dated 30.11.1992.).

29. Writ Petition 701 of 1992 is filed by the Annamalai

University and its Pro-Chancellor, Dr.M.A.M.Ramaswamy

~ gquestioning the provisions of the above Act and the

correctness of the Principles enunciated in Mohini Jain.

A writ of mandamus is sought by this institution

directed to the respondents (State of Tamil Nadu, Union
of India and

the University Grants Commission) "to

forbear from in any manner interfering with the right of

the petitioner to colleet capitation fees by whatever
nomenclature the said fee or payment may be described

from the students seeking admission into various

degree
courses in the colleges under the control of the

Petitioner

University to cover 4 reasonable return gp
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the capital investment and meet the recurring
expenditure every year for running the course jp the
colleges including for running Rajah Sir Muthiah Medica ]
College and Hospital from the various students who Sseek
admission and who have the requisite merit to be
A admitted and who are ready and willing to Pay  such
amount. " Yet another mandamus is sought directing the
respondents to ensure that the petitioners gare pot
compelled to charge merely the rates of fees as charged
by colleges run by the State Government from the
students who have the requisite merit for admisgsion
lrrespective of their capacity to contribate for the

maintenance and running of the college as and by way of

payment of fees by whatever nomenclature it may be

called.

=

30. The petitioners have come forward with the
following case: Annamalai University is an autonomous
residential unitary university established and
A incorporated under the Annamalai University Act, 1928
enacted by the then Madras Legislature. It has 45
faculties includiné Engineering and Technology and
Medicine. So far as the medical college is concerned,

the annual intake is 125. Against this strength of 125,

36
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the petitioner admits 50 students belonging to Scheduled
Castes, Scheduled Tribes and backward classes. Only a
nominal fee is collected from them. From the remaining
75 students, a sumn of Rs. 4 lakhs is collected by way of
fees. This sum of Rs.4 lakhs is hardly sufficient to
meet the cost of medical education. Unless this minimum
fee of Rs.4 lakhs is collected from atleast 75 students,
it 1s not possible for the petitioner to run the medical
college which is attached to a hospital. While so, the
Governor of Tamil Nadu has 1ssued the aforesaid
ordinance prohibiting the capitation fee. This
ordinance has evidently been issued pursuant to the

decisicon of this CourtinMohini Jain: 207 the

petitioner is compelled to collect only that fee which
18 charged by the Government in Government Medical
Colleges, it would be impossible to run the medical
college. It has to close down. The impugned ordinance
(by the date of filing of the writ petition the Act
replacing the ordinance had not yet come into force) is
violative of the fundamental right of the petitioners to
establish and administer a medical college by collecting
appropriate amounts from the students who are ready and
willing to pay the same for their admission into the

medical college, says the petitioner.
7
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PART - L
uegtion No.l: "Whether the Constitution of  India

gquqntees a__fundamental rigﬁt to

educatjon to itg

gitizens?"
31,

Right to education is not stated expresgly as g3

funqamentaj right in Part III. This court Paﬂ, hawever,

not followed the rule that unless a right is expressly

stated as a fundamental right, it cannot pe treated as

one, Freedom of Press is not expregsly mentioned in
i \

Part-II1, yet it has been read into and jnferred from

the freedom of speech and expression - (Express

Newspapers v. Union of India - 1959 S,C.R.12).

More

particularly, from Article 21 has sprung yp a who{e lot

of human rights jurisprudence viz., right to legal aid

and speedy trial (Hussain Ara Khatoon - 1979 (3) S.C.R.

532 to A.R.Antulay - 1992 (eSS C.R2285, the r}ght to

means of livelihood (Olga Tellis - 1985 Suppl. (2)

S.C4R, 51), right to dignity and privacy (Kharak Singh -
= l 1y

1964 (1) 8,C.R. 332), right to health (Vincent {,' Union
| L
of India - 1987 (2) S.C,R.468), right to ppllution-free

enyironment (M.C.Mehta v. Union of India -~ }988 (1)

S.C4R. 279) and so on. Let us elaborate,

39, In Express Newspapers v. Union of India (1959

S.C,R,12) it has been held:
38
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"The freedom of speech comprehends the
freedom of press and the freedom of
gpeech and press are fundamental and
personal rights of the citizens,”
33. Article 21 declares that no person shall be

deprived of his life or personal liberty except

according to the procedure established by law. It is
Nerue that the Article is worded in negative terms but it
i9 now well-settled that Article 21 has both a negative
and an affirmative dimension. As far back as 1962, a
Constitution Bench (comprising of six learned Judges) in

Kharak Singh v. State of Uttar Pradesh and Ors. (1964
- {1) 8.C.R.332 decided on 18th December, 1962) considered

the contient of the expression “personal liberty"

occurring in Article 21. Rajgopala Ayyangar,J. speaking
for the major\ty, observed:

- "We shall now proceed with the

4 examination of the width, scope and
content of the expression “personal
liberty™ in Article 21. We feel unable
to hold that the term was intended to
bear only thi,s narrow interpretation but
on the other hNand consider that "personal
liberty" 1is uwised in the Article as a
compendius term to include within itself
all t:he varieties of rights which go to
make up the "persconal liberties” of man
other' than those deal with in the several
claumses of Art.1%(1). In other words,
while Art.19 (1) deals with particular
Specries or attributes of that freedonm,
“personal liberty" in Art.21 takes in and
wwcomprises the residue.”

The learned Judge gquoi-ed the dissenting opinion of

39
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Field,J. (one of those dissenting opinions which hass

out-lived the majority Pronouncements) 1n QQQHLEHE;
Illinois (1877 (94) Uv.s. I3 /T 32 attributing a broage,

meaning to the word "]ife" in the fifth ang fourteenth

amendments ta the U.s. Constitution, which correspong
-

inter alia to Article 21 of our Constitutijion.,

learned Judge held that the word 'personal libertyc

would include the Privacy and Sanctity of 3 man's homa

as well as the dignity of the individual.

The minority Judges, however, placed a

éxpansive interpretation on Article 21,

more
They said:

“No doubt the expression 'pPersonal
liberty' jis a comprehensive one and the

right to move freely is an attribute of
bersonal liberty. Tt is said that the
freedom to move freely is carved out of
péarsonal liberty and, therefore, the
expression 'personal liberty' jnp

Art.21
excludes that attribute. In our view,
this is not a correct approach, Both are
independent fundamenta ] rights, though
there is overlapping, There jg no
question of one

being ecarveq out of
another. The fundamenta] right of ]jfe
and personal liberty hasg nany: attribotes
and some of them are found in Art.19, r1f
@ person's fundamenta] 4

is infringed, the State can rely upon 4
law to sustain the '

test laig dow 1
At 19(2) <o A

covered by Art.19(7) dre concerneq, "

In Maneka Gandh i V. Union of India (1978 ¢ C.597),
-__._,______H____-—_-__-. . .
B@agwati,J. held

that the Judgment

34.

in R.C.Cooper v.

40

(¥ Scanned with OKEN Scanner



Legtricted sxe

- ‘,\ ) IJ
[ 41 ) (_\/

Union of India (1970 S.C.564) ha

5 the effect of ovei-

ruling the majority op:vion s3ad

minority opinion in Kharak Singh.

35, In Bolling v. Sharpe (98 Lawyers rd.884)

Warren,C.J. speaking for the U.S. Supreme Courl observed

"although the court has not assumed to define

with

"liberty"

any great precision, that term is not confined to

mere  freedom from bodily restraint. Liberty under law

extends to the ful] range of conduct which the

individual is free to pursue, and it ecannot e

‘ept for a proper governmental objective,"
Having said so, the learned Judge proceeded to observe

"segregation in public education is not reasonably

related  to any Proper governmental objective, and thusg

it imposes on Negro children of the District of Columbia

a  barden that constitutes an arbitrary

deprivation of
their liberty

in violation of the Due Process Clause.”
6. The word "life* occurring in Article 21 too has
received a broad and eXpansive inte:_ ~etatijon. While jt

'S notl necessary to rafer to all of then,

reference must
the decision jip Olga Tellis
Municipal  Corperation (1985 Suppl. (2

Chandrachued, BT .

e pcde to V. Bombay

S.C.R.51)..

speaking for a3 Constitution Bench of
this curt okserved:

"The sweep of the right to ]ljfe conferred

41
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by Article 2] jis wide and faur reaching.
It does not mean merely that ! fa *aihot
be extinauiched or faken away asg
example, by the imposition and
of the death sentence. except accordiug
to procedure established by law., f7Thar 18

but one aspect of the right to life.

Fay

excrul fon

An
equally important facet of that right |gs
the right to livelihood because, no

person  can  live without the nmeans of
living, that is, the means of livelihood.
1f the right to livelihood is not treated
48 a part of the constitutional right, to
life, the eagiest way of depriving a
person bhis right to life would be to
deprive him of his means of livelihood to
the point of abrogation. Such
deprivation would not valy denude the
life of its effective content  and
meaningfulness but j¢ would make life
inmpossible to live.  And yet, such
deprivation would not have to be in
accordance with the procedure established
by law, if the right to livelihood is not
regarded as a part of the right to life.
That, which alone makes it possible to
live, leave aside what makes life viable,
must  be deemed to be an integral
conponent of the right to life. Deprive
2 person of his right to livelihood and

you shall bhave deprived him of his
Iife'll.ll.lill

Article 39{a) of the Constitution, which
1S a Directive Principle of State Policy,
provides that the State shall, in
particular, direct its policy towards
securing that the citizens, men and women
cgually, have the right to an adequate
neans of livelihood. Article 41, which
4§ arother Directive Principle provides,
inter a2tfia, that the State shall, within
the lin‘ts of 1ts 2conomic capacity and
developoznt, make effective Provision for
securing the right to work in cases of
unenployment and of undeserved

: _ want.
article 37 provides that the Directive
Principles, though not enforceable by any
eouret, are pevertheless

fundamenta} in

42
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the governance of the ~ountoyv., The
Prinéiples contained in _ Art: |«
and 41 nust be recarded ss

fundamentai 1a the Larder-tandin i
interpretation of the meaning and ¢ o

of fundamental rights. If there 1s an
obligation upon the State to secure to
the citizens an adequate means of

livelihood and the right to work, it
would be sheer pedantry to exclude the

right to livelihood from the content of
the right to life."

-y = P
il

37. In Bandhua Mukti Morcha v. Union of India (1984 (2)

$.C.R.67) Bhagwati,J. while affirming
that

the proposition
Article 21 must be construed in the light of the

Dirvective Principles of the State Policy observed thus:

"This right to live with human dignity
enshrined in Article £l derives its life
breath from the Directive Principles of
State Policy and particularly clauses (e)
and (f) of Article 19 and Articles 41 and
42 and at the least, therefore, it must
tnclude protection of the bhealth and
strength of workers men and women, and of
the tender age of children against abuse,
opportunities and facilities of children
te develop in a healthy manner and in
conditions of freedom and dignity,

gducational facilities, just and humane
conditions of work and maternity relief.

These are the minimun requirements which

MUSt _exist in _order to enable a

person
to live with human AR ER . enie o

in D.S.Nakara v. Union of India (1983 S.C.R.130)

, a
“wnstitution Bench explained the significance of the

addition of the expression "Socialist” jin the preamble

of our Constitution in the following words:

“During the formative

i : = ;}"&am'----smialisn
amms at providing all

opportunities for

43
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pursuing the educationa: &71:vir'.o.o..,
There will be equitabie distribition o
national cake....«os "

In Vincent v. Union of India (1987 (2) $.7.R. 454,

it was held by a Division Bench of this Court that:

“In a welfare State, therefore, it is the
obligatjon of the State to ensure the
‘ereation and the sustaining of conditions
congenial to good health......... In a
series of pronouncenents, during the
recent years, this court has culled out
from the provisions of Part-IV of the
Constitution, the several obligations of
the State and called upon it to
effectuate them in order that the
resultant pictured by the Constaitution
fathers pay become a reality.”

In A.R.Antulay v. R.S.Naik (1992 (1) S.C.R.225), 4

Constitution Bench of this Court held that Article 2]
creates a right in the accused to be tried speedily and
that the said right encompasses all the stages of a
criminal case. It was held that the violation of this
cight of the accused may entail the very quashing of the
charaes,

interplay of Parts III and -Iv:

38, This Court has also been consistently adopting the

approsch  that  the fundamental rights and directive
brincipies are supplementary and complenentary to each
other and that the provisions in Part-III should be
interpreted having regard to the Preamble and the

dirveztive principles of the State policy. The initial

44
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hesitation to recognise the profound s:igquifican.s

part IV has been given up long ago. #e mar explzin.

While moving for consideration the interim  report

on fundamental rights, Sardar Vallabhai Patel described

both the rights mentioned in Parts III and IV as

'fundamental rights' - one Justiciable and other non-

justiciable. In his supplemental report, he stated:

"There were two parts of the report; one
contains fundamental rights which were
Justiciable and the other part of the
report refers to fundamental rights which

werea 1ot Justiciable but were
directives,"”

This statement indicates the significance attached

to directive pPrinciples by the founding fathers. 71t s

true that in The State of Madras v. Champakan Doralrajan

(1959 S.C.R.995), fundamental rights were held pre-
eninent

Vi&-a-vis Directive Principles but gipce then

there has been 4 perceptible shift in this
approach to

Court's

the inter-play of Fundamenta] Rights and |
Rirective Principles. |
g, As  far back as in 1958,
Rill

in Ehe Kerala Education

4 Special Bench of this Court Speaking

through
,‘_“,‘.R. ::‘33,'{?'-;"

., while affirming the Primacy of Fundament 3]

Rights, qualified the same wipp the

following
obhservat inng:
‘ﬂhﬂnrtﬁeleas, 1in éetarmining the sco
and  ambit of the f menta) rig}bﬁ
2 |

.
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relied upon by or on behalf 'r,*”y_ﬂ ;f]t
w1 g l‘)(_;{j};’ r 1”"“ {Tp.]{_“l" | "-i.." ' -_ rr;.... | r_l i f ‘-l'r
ignore Lhese direclbive | fnn.{f.r ol
State policy laid down in Pirf-I.... _“2
Congtitution but should __adopt _the

principle of hatmonlous consteruction _and

should attempt to give effect Lo both _a«
nuch as possible.”

This is also the view taken in Hanif v. State
yhar (1959 S.C.R4629fat655).

In Keshavananda Bharati v. State of

Kerala (1973

Suppl. 521) more than one learned Judge adverted to thig

aspect. In the words of Hegde and Mukherjee, JJ. :

"The Fundamental Rights and Directive
Principles constitute the 'conscience' of
the Conskitutioewe usew To Lgnore Part
IV is to lgnore the sustenance provided
for 5o the Constitution, the hopes held
out to the nation and the very ideals on
whichk our Constitution is built......
There is no anti-thesis between the
Fundamentcal Rules and the Pirective
Frinciples...One Supplements the other”

Shelat and Grover,JJ. in their judgment obhserved:

"Both Parts IIT and IV.., ! have
balanced and harmonised.....then alone
the' Aignitys. of the individua] can be
achieved.,.... They (Fundamentg)
and Directjye Principles) were meant
gupplemnent cach other

LU
0

to be

Mathew, .. whila adopting the

Same approach
v g ke

”rhe'objuqt 0f the Feople in egt
Ll Lonslitution wae Lo promot
fgc;ai and “conomi e !iberty ang
ff?- ngus Lperandi  to achieve
“hjectlivey jg Set out jp P 't; ;
of the Cunstitution. Botba;ab

ablishing
Justice,
quality,

16

(¥ Scanned with OKEN Scanner



i

( 47 ) @

IV enumerate certain moral rights. Each
of these Parts represents in the main the
: statements in one sense of certain

aspirations whose fulfilment was regarded
4s essential to the kind of society which
the Constitution-makers wanted to build.
Many of the articles, whether in Part ITI
Or Part 1V, represent morsl rights which
they have recognised as inherent in every
human being in his country. The task of
Protecting and realising these rights

18
imposed upon all the organs of the State,
namely, legislative, executive and

P < Judicial. what then 1§ the importance to

be dttached to the fact that

the
Provisions of Part

II1 are enforceable in
4 Court and the provisions in Part IV are
not? 1Is it that the rights reflected in
the provisions of Part II1 are somehow
superior to the moral claims and
aspirations reflected in the provisions
of Part Jv? I think npot. Free and
compulsory education under Article 45 is
certainly as important 48 freedom of
religion under Article 25. Freedom from
starvation is as important as right to
life. Nor are the Provisions in Part II1
absolute in the Sense that the rights

represented by them can always be given
full implementation. *

Y.V.Chandrachud,J. (as he then was) put the same

idea in the following words:

"As I look at the provisions of Parts III
and IV, I feel no doubt, that the basic
object of conferring freedoms on
individuals js the ultimate achievement
of the ideals set out in Part-1V...,, May
I say that the directive Principles of
State policy should not be permitted to

become ‘'a mere rope of sand.,' If the

State fails to create conditions in which
the fundaments] freedoms can be

enjoyed
by all, the freedonm of the few will be at
the mercy of the many and then a]]
freedoms will vanish."

47
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40, 1In State of Earnataka V. Ranganatha Faddy, &rigl,

iyer,J. stated:

»our thesie is that the r?:*.'s"_‘.".‘."_'si ?f
social justice should not be i zged 55
the septhes.s of Part Il anc F-:‘ I‘ r?
to irileenc= State action and Con i

pronuupfﬁneizs."
In U.P.S.C.Poard v. Barirhankar (A.I.R.1979 §.c.43)
it was observed: ®Addresscc to eourts, what the
' injunction (Article 37) means is that while courts are
not free to direct the making of legislation, courts are
. bound to evolve, affirm and adopt principle of
interpretation which will further and not hinder the
goals set out in the Directive Principles of State
Policy., This command of the constitution must be ever-
present  in the minds of the Judges while interpreting

statutes which concern themselves directly or indirectly

- -
. with matters set ount in the Directive Principles of
State Policy." This is on the view that the 'State' in
Article 36 read with Article 12 includes the judiciary
as well.
- - : :
‘n Minerva Mills v. Union of India (A.I.R. 1980
517
3-C.1789), Chandrachud,c.J. quoted with approval the
L similie of 1 :
i i Granvlle Austin that Parts IIT and IV are
B like two wheels ; i
e of a chariot and observed that "to give

zbsolute primacy to one over the other is to disturb the

48
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obsarved fu, heyr:  42)
“Those rights (Fundamental! Rights) are

not an erd ir themselve: but are® the
means to ar o3, The -nd s S« :

Part-IV."
41. It je thus weli establishos by f LnlEIONnS i
this Court that the provie:one a1 e ant IV are
supplement..y ard conviencutar; * = ..+ and that

Fundameni ' ynta 2rebrt A fegns 29 L~hic.e the goal
indicates in® Pipe-fi b 78 I 1lgo held that the
Pundament ! Pk o past be «cr 0T «?! 1n the light of the
Directive Principles. It i1s from the above stand-point

thq:t ﬂnﬁatiau Ro.l Ma M h ammahed.

wm_a

: ,!;Mn court beld &it_ the
Mle!e 21 does n’ﬂ in
| relevant poruqn has
Having regard to the
cation to the life of an
the reasoning
of this Court
with the
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J,;iﬁa of an individual has .

Y a
wiEap

not only in this country since thousands af

the
¢z€ educatmn has been duly and right),

" all over the world. In Mohini Jain,

m z‘elﬂvant observations have already beg,
In particular, we agre.
it ggg:_catian being
| hg objectjyeg
&l cannot  pe
We do not thia

re badﬁ better
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Educatior is the teacher of the teacher;

Education is God incarnate;

Education secures honour
the State, not money.

at the huule + £

A man without education 1s equal to

animal,"”

The fact that right to education occurs 1In as many
as three Articles in Part-IV viz., Articlés 41,45 and 46
shows the importance attached to it by the founding
fathers. Even some of the Articles in Part-III viz.,
articles 29 and 30 speak of education.

43. In Brown v. Board of Education (28 Lawyers Fd.873),

Larl Warren,C.J., speaking for the U.S. Supreme Court
emphasised the right to education in the following

wWords:

"Today, education is perhaps the most
important function of state and local
JOVernmentS.e..oassIt is required in the
performance of our nost basic
responsibilities, even service in the
armed forces. It is the very foundation
of good citizenship. Today it is the
principal instrument 1in awakening the
child to cultural values, In preparing
him for later professional training, and
in helping him to adjust normally to his
egnvirorment. In these days, 1t is
doubtful any child mav reasonably be
oxpected to succeed in life if he 1is
Joenied the opportunity of an education.”

In Wiscensin v. Yoder (32 L.Pd. 2d.15), the court

recognisea that:

51
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“providing public wrlhover |
vary apex of the Tunction ~fF a

the sadd Cact has also heen affirmed by  agyy t
edacationists of modern India like Dr.R;a’h;nk;-;.,,r.._,h!
t.r.Waik, DOr.kothari and others.

22, ft se argued by gome of the counsel for Ehe
-~ petitioners that Article 21 is negative in character 4,
that it werely declares that no person shall be deprjy,,

of his life or personal liberty except according to iy,
procedure establisbhed by law. Since the State s 4"
depriving the respondents-students of their right 4,
education, Article 21 is not attracted, it is submitteq

Jf and when the State makes a law taking away the right

" %o weducsion, would Article 21 be attracted, according

Lo them. This argument, in our opinion, is really borm

of confosjon, at any rate, it 1s designed to confuse the

l i8sue. The first quegstion is whether the right to life
uasranteed by Article 21 dogs take in the right to

-

oducation or not. L is then that the second guestion

wrizes wlhether the State s taking away that right. The
nere famt chat the Stake jg not taking away the right as
| #reEeisl dueg not mean that right to education is not
neliuded within the right to life. The content of the
F4gt Ls 0ot determined by perception of threat. The,

cantent of right to life is not be to determined on the

-
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basis of existence or absence of threat i & Lh t

The effect of holding that right to educatios

implicit in the right to life is that the State cannot

deprive the citizen of his right to education except 1n

accordance with the procedure prescribed by law.

45. In the above state of law, it would not be correct

to contend that Hohini‘gain was wrong in so far as it

declared that “the right to education flows directly

from right to life." But the question is what is the

content. of this right? How much and what level of

education ig necessary to make the life meaningful?

Does it mean that every citizen of this country can call

upon the State to provide him education of his choice?

In ether words, whether the citizens of this country can

demand that the State provide adequate number of medical

colleges, engineering colleges and other educational

institutions to satisfy all their educational needs?

Mohina Jain seems to Say, yes. With respect, we cannot

1gree with such a broad pProposition. The right to

wducation which is implicit in the right to life and

fersonal liberty quaranteed by .Article 21 must be

Construed in the light of the direci"ive principles in

Part IV of the Constitution.

So far® as the right to

education 1is concerned, there are seve,"al articles in

Part IV which expressly speak of jt. Article 41 says

53
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that the "Stata shall, within thy linits of (tu e
capacity and development, make affectiv. ik

v
securing the right to work, te education and to publ:c

assistance in cases of unenployment, -old age, <cickness
and disablenent, and in other cases of undeserved want."

Article 45 says that "the State. shall endeavour fo

provide, within a period of ten years from the
conmencement of khis., Constitution,” for free and
compul sory aeducation for all children until they
somplete the age of fourteen years.” Article 46

ommands that "the State shall promote with special care
the educational and economic interests of the wealker
sections of the people, and, in particular, of the
Soheduled Castes and the Scheduled Tribes, and shall
protect thewn from sacial injustice and all forms of
exploitation.” Pducation means hknowledge - and
“knowledge itself is power." As rightly observed by
John Adans, "the preservation of means of knowledge
dnony  the lowest ranks 1s of more importance to the
wied les than 211 the property of all the rich men in the
" Uhirgertation on canon and fuedal law, 1763).
S s bhiw coneern whiclh seems to underlie Article 46.

re 18 tng  tyrants and bad rulers who are afraid of

aduecat ion and knowledge among the deprived

54
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classes, TR
Witne 58 Hit le) &7~ 3 A fref o

education. gt .
RBLOA He said: "Dniversal odooal | b h

corrodir LR , ,
19 and rllslr1teqrﬂtifng paison that liberalism has

VR Inv 2 a3 ¥ . .
I Invented for its own destruction.” (Rauschning,

I'he voice of destruction: Hitler speaks). A true

nocr 4 | & y ; :
denocracy is one where education is wuniversal, where

rpeople  understand what is good for them and the naticn

and know how to govern themselves. The Fhree articles

4%, 46 and 41 are designed to achieve the said goal
amonyg others. It is in the light of these articles that

the content and parameters of the right to education

have to be determined. Right to education, understood

in _the context of Articles 45 and 41, means: (a) every

zhildycitizen of  thisiiceuntry has a right teo' free

education uvatil he completes the age of fourteen years

and _ (b) after a child/citizen completes 14 years, his

right to education is circumscribed by the limits of the

cronomlo capacity of the State and its developnment. We

v dzal with both these limbs separately.

Light to free edncation for all children until they

szl ete  Lhe  age.  of fourteen years (45-4). 1~ £

ciboworthy  that among the several articles in part IV,
aaly Avticln 45 speaks of a time-limit; no other article
anes  Has ik po significance? Is 1t a mere pious wish,

ceen after 44 years of the Constitution? Can the State
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for the govermment - && arc iy

constitutional policy as discluosed by

and 41. Surely the wisdons of these coastitut:,
provisions is beyond question. This inversion
priorities has been commented upon adversely by both th,

educationists and ecopomists.

Gunnar Myrdal, the noted aconomist and sociologist,

a rw authority on South Asia, in his book "Asian

Orama® (abridged Edition - published in. 1972) nakes
W

perceptive ok

at page 335:

r and more valid -

Q criticiss to | the declared .

e rpose was give muy to the
& : s:ﬂmn of elementary schooling in order
\ to raise the n "

L ' e of literacy in the
4 population, what Bas actually happened is

Yy pling has been riwing
P much faster and tertiary schooling has
e increased still more raptdly. There is a
o fairly genera! tendency for planned

targets of increased primary schooling
not to be reached, whereas targets are
over-reached, sometimes substantially, as
rtienlariw M&ﬁ; school .
:a all bhappened in spite of the fact
that secondary schooling seems to be
three to five times more expensive than
pPrimary acbooluq_, and schooling at the
tertiary level five to seven times more
expensive than at the secondary leve].

What we see functioning here i -
distortion of develmqu:' ;;an::
g sargets  under the influence of the
ety ﬂ_n_n_ pParents and pupils in the
~ remarkable is the fact that this tendency

. ==
. s [
] -
+

L
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Particularly,
has all
that secondary
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primacy schooling,

tertiary level! five
eXpensive than a

what has

more

What we see f
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targets under the
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pelitically
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18 another

Secondary schooling has been
and tertiary

tendency for
of increased

whereas
sometines substanti

tertiary schooling.

happened in spite of the
schooling

and schooling at
t the secondary leve]

nctioning here js
of development

powerful,
remarkable is the fact that t
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to distortion from ;he Qn,nr o F rr-.‘ ?f
the planning ebicctives i r,-.l e
accentuated 1n the ruwrﬂ:: .
Pakistan, India, Berma a-Jd jnﬁ: .
which started out with far fewer chi'iren

in primary schools and whinsh shoiaid
therefore have the stronges§ reasons to
carry out the programme of giving primary
schooling the highest Priority. It

is
generally the poorest countries that are
spending  least, even relatively, on

primary education, and  that are
permitting . the largest distortions from
the planned targets in favour of
secondary and tertiary education." *

In his other book “Challenge of World Poverty--
(published in 1970) pe discusses elaborate]y

in
chapter 6 'Education’ - the réaSOns for aned the
consequences of neglect of basic education jp thig
country., He gquotes J.P.Naik, (the renownng
odueatianiur. whose Report of the Education Comm.issicm,
1266 is sti)} considered to be the most authoritatjye
study of education Scene ip India) 48  saying
"Educational development.,,, ... <18 benefitt i ng the
"havesg"

more than the "have nots”,

This ig a negatjion

ef social Justice apd 'Planning’ pProper"

= and our
wonstitution

Speaks repeated] ¥y of

soclial Jjustice
{Preasble ard Article 38¢1)),

As late ;g3 1985, the
O #3y in para 3,74 of
llenge of Education
It is stated there:

*ES publication wop, a policy

"3.74. Considering tpe constitutiona]

58
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imperative regarding the ur i
of elepmentary educai:on it we
expected that the shzre o° th:is
, would be protected fror
! Facts, however, Point ip the opposits

direction. From a share of 55 per cent
in the First Plan, it dec!lined to 35 per
cent in the Second Plan, to 34 per cent
in the Third Plan, to 30 per cent in the
Fourth Plan. It started Going up aqain
only in the Fifth Plan, whep it was at
the level of 32 per cent, increasing in
Sixth Plan to 36 per cent, still 20 per
cent below the First Plan level. On the
other hand, between the Firat and the
4 Sixth Five Year pPlans, the share of

university education went up from 9 per
cent to 16 per cent."

AT o

-'J

t* ey
.4

= |

Be that as it may, We must say that at least now

the State should honour the command of Article 45. It

myst be made a reality - atleast now. Indeed, the

‘National Bducation Policy = 1986' says that the promise
of Article 45 will be redeemed before the end of this

ecentury. Be that as it may, we hold that a child

(citizen) has a fundamental right to free_education upto
the age of 14 years.

46. This does not however msan that this obligation can

be performed only through ths State schools. It can

alse be dene by permitting, recogrising and aiding

vuiantary  non-govermmental! organisations, who  are

frepared to impart free education to children. This
does npot also mean that wvnaided private schools cannot
coatinue.  They can, indeed, they too have a role to

wiay. They meet the demand of that segment of

59
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population who may not wish to have their childre,
educated in State-run schools. They have necessarily g
charge fees from the students. In this judgment,
however, we do not wish to say anything about such
schools or for that matter other private educations]
institutions except 'professional colleges'. Thig
discussion 1is really necessitated on account of the

principles enunciated in Mohini Jain and the challenge

mounted  against those principles in  these writ
petitions.

47. At this juncture, it would be appropriate to refer
to the additional affidavit filed by the Union of India.
In this affidavit, the present state of primary and
upper primary education is set out. (Primary stage

means Classes I to V. Upper primary stage means classeg

VI to VIII), After setting out the particulars of

number of schools and enrol lment therein, it is stated

in para 3 that "this Increase provided Indian Education
System with one of tha largest systems in the world,

froviding accessibility within 1 Km. walking distance of

frimary schools to 8.26 lakks habitationg

containing
about 94% of

the country's population. Growth in

enrolment ip

that

100% at

Again ip Pars 4, under the sub-heading

60
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"Free education”, the following statement occurs:

5 In the endeavour to incra3se
enrolment and achieve the target of UEE,
all State Governments have abolighed
tuition fees in Government Schools run by
local bodies and private aided
institutions 1is mostly free in these
States; however, in private unaided
% schools which constitute 3.7% of the
total elementary schools in the country,
some fee is charged. Thus, overall, it
may be said that education upto
elementary level in practically all
schools is free. Other —costs of
education, such as text books, uniforms,
schools bags, transport etc. are nob
borne by States except in a very few
cases by way of incentives to children of
indigent families or those belonging to
Scheduled Caste/Scheduled Tribes
categories, The reason why the State
Government are unable to bear this
additiona! expenditure is that 96% of
expenditure on elementary education goes

in meeting the salaries of teaching and
non-teaching staff."

Para 5 of the affidavit deals with “Compulsory

education”. It reads as follows:

"B 14 States and 4 Union Territories
have  enacted legislation to make
educational compulsaory but the socio-
economic  compulsions that keep  the
children away frem schools have
restrained them from pPrescribing the
rules and pequlations whereby  those
Provisions can be endorsed. "

The affidavit also mentions the steps taken by

Central and Spate'governments in pursuance of National

Education Policy .including “Operation Blackboard” and

its contribytion t:o the increase in prirmary education.

¥ 3
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' s theae facts, thoyg
rt was indeed gratifying to note Fhesed 1t s, gl

much more remains to be done te ralse the qualily of
instruction.

pefore proceeding further, we think it right to say
thig: We are aware that "Bducation is the second
highest sector of budgeted expenditure after  the
defence. A little more than three per cant of the Gross
National Product is spent in education”, as polanted out
in para 2.31 of 'Challenge of Education'. But this very
publication says that "in comparison to many countries,
India spends much less on education in terms of the
proportion of Grass National Product” - and further "in
spite of the féct thét educational expenditure cont inyes
to .be the highest item of expenditure next only to
Defence the resource gap for educational needs is one of
the major problems. Most of the current expenditure 1is
only in the form of salary payment. It hardly needs to
be stated that additjional capital expenditure

would

greatly augment teacher productivity because in the

ibsence  of egxpenditure on other heads even the

utilisation of gtaff remains low." We do realise that

ultinmately it is a question ¢f reseurces and resources-
wise this ¢ountry ig not in a happy position. .Al] we
are saying is that while allocating the available

Fesources, clue regard should he had to the wise words of

62
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Founding Fathers in Articles 45 and 46. Not that we are

not aware of the importance and significance of hiaaer

education. What may perhaps be required is a proper

balancing of the various sectors of education.

Right to  education after the child/citizen

completes the age of 14 years.
48,

The right to education further means that a citizen

has a right to c¢all upon the State to provide

educational facilities to him within the limits of its

economic capacity and development. By saying so, we are

not transferring Article 41 from part IV to Part III -

we are merely relying upon Article 41 to illustrate the

content of the right to education flowing from Article

21. We cannot believe that any State would say that it
need not provide education to its people even within the
limits of its economic capacity and development, It
goes without saying that the limits of economic capacity
are, oydinarily speaking, matters within the

subjective
satisfaction of the State.

49. In the light of the above enunciation, the

apprehension expressed by the counsel for the

petitioners that by reading the right to education into

Article 21, this Court would be enabling each and every

citizen of this country to approach the courts to compel

the State to pravide him such education as he chooses
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The right tea i
be unfounded. ¢ -
must be held to
. . 3 4 nt I_J? '
education is available only to childre untj “foy
complete the age of 14 years. Therzaftar,

At
Lhe

obligation of the State to provide education is subjang

to the limits af its economic capacity and deVEJOPman

Indeed, we are not stating anything new. This aSpeft
has already been emphasised by this Court ip Eranci,

C.Mullin v. Administrator, Union Territory of Delh;

(1981 (2) S.C.R.516). While elaborating the gcope of

the right guaranteed under Article 21, this court

stated:

"But the question which arises is whether
the right to life is limited only to
Protection of limb or faculty or does it
go further and embrace something nore.
We think that the right to life includes
right to live with human dignity and al]
that goes aleng with it viz., the

bare
necessities of life such as adequate
nutrition, clothing and shelter and

facilities for reading, writing anrd
€xpressing oneself in diverse forms,
freely movirg about the mixing and
commingling with fellow human beings. of
course, the magnitude angd content of the
components of this right would depend
Hpan the  extent = of the  economic
developnent of the country, bur it nmust
In 3ny view of the nmatter, 1Aclude 3
right to the basic hecessities of Jjfe
and also the right to carry on sguch
functions ang activities ag constitute

the bare mininun expression of the
humanself,
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the parameters of the right to education implicit 1in

Article 21, it does not follow automatically that each

and every obligation referred to 1in Part IV gets

automatically included within the purview of Article 21.

We have held the right to education to be implicit in

the right to life because of its inherent fundamental

importance. A6 a matter of fact, we have referred to

Articles 41, 45 and 46 nmerely to determine the

parameters of the said right.

PART - 1171

Questions No.2 and 3:

51. It would be convenient to deal with questions No.2
and 3 together. The contentions urged by the counsel
for the petitioners can be broadly summarised in the
following words:

(a) The State has no monopoly in the matter of
Imparting education. Every citizen has the fundamental
right to establish an educational institution as a part
of the right guaranteed to him by Article 19(1)(g) of
the Constitution. This right extends even to the
establishment of an educational institution with a
profit motive i.e., as a business adventure. The said

right, no doubt, 1s subject to such reasonable

restrictions as may be placed upon it by a jaw within
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the meaning of clause (6) of Article 19. But for the

said restrictions, the right is absolute.

(b) The vice lies not in the establishment
educational institutions by individuals and privas,
bodies but in unnecessary State control. The law ¢
demand and supply...what may be called the ‘'markep
forces....must be allowed a free play. Because there
are more number of persond seeking admission than the
existing institutions can provide that the several 1ilis
complained of have developed.

(e) The establishment of an education institution is no
different from any other venture €.§.. starting a
business or industry., Tt is immaterial whether the
institution is established with or without profit
motive. Indeed, only when there is profit motive that
persons with means would come forward to open more and
more schools and colleges. There are not many persons
available today who are prepared to donate large funds
for establishing such institutions by way of charity or
philanthrophy.

t{d) Even if it is held, for any reason, that a persﬁn
has no right to establish an educational institution as
a business wentnée, he has atleast the right to
establish a self-financing educational  institution:

Such a institution may also be described as 40
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institution providing cost-based education. This means

that it jsg apen to a pereson to collect amounts Ffrom
willing parties and establish an institution to educate
such persons or their children, as the case nmay be.
Even 1n an established institution, the fees that may
collected from the students must be such as not only ta
defray the expenditure of running the institution but
also for ipprovement, expansion, diversification and
growth. In such institutions, the quantum of the fees
to be charged should be left to the concerned
institutions. The Government should have no say in the
matter. So far as the court is concerned, it is not
possible for 1it, in the very nature of things, to qo
into this 1issue. The needs of each educational
institution may be different. The standard of education
inparted and the facilities provided may be different
from Institution te ianstitution. May be, the Government
or the Court may insist that as a condition for running
such jinstitution, a reasonable number of seats should be
wllotted ta students purely on merit, who shall be asked
to pay only such fees as 1s charged in similar
Governnental institutions. If this is done - to which
the petitioners have no aobjection - it will not only
neet the needs of education of those who have the

capacity to pay but it will also meet the needs of other
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meritorious gstudents who are not able to
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admission i1n the Governmental institutions and are

n“cj('

not in a position to pay the fees normally charged

5

ury h

private 1institutions. Several facte aand figures .

furnished to us to show how in each State these Private

educational institutions are providing a large number of

"free seats" to the nominees of the Government. [t is

pointed out that all these students would not have had

an - opportunity of studying the course of their chojce

but for the existence of these private educations]
institutions.

(e)  Mohini Jain's case was not right in saying, in the

above situation, that charging of any amount, by

whatever name it is called, over and above the fee

charged by the Government in its own cdlleges, must be

described as capitation fee. Saying so amounts to

imposing an  impossible condition. It is simply not

'possible for institutions to

the private educational
survive if they are compelled to charge only that fee as
is charged in Governmenta) institutions. The cost of

educatzng an engineering or a medical graduate js

very
high, All that cogt

is  borne by the State in
colleges but the State does not

the private educational

Governmental subsidise

institutions. The private

educiational ipstitutions have to find their own finances
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and that can come only from the skndentx.

(f) Even 1f the right to establist a5 educaticaal
institution is not trade or business withis the meaning
of Article 19(1)(g), it is certainly an ‘occupation'
within tke meaning of the said clause. Indeed, the use
of the four expressions - profession, occupation, trade
or businegs - in Article 19(1)(g) was meant to cover the
entire field of human activity. In such a situation, it
18 not necessary for the petitioners to pinpoint to
which particular expression does their activity relate.
It 18 ecaoough to say that the petitioners do have Lhe
right to establish private educational institutions - al
any rate, gelf-financing/cost-based private educational
institutions. This right can be restricted only by a
law as contemplated by clause (6) of Article 19.

r§) The right to establish and administer  an
educational institution (by a member of the majority
community, religion or linguistic) arises by necessary
implication from Article 30. The Constitution could not
have 1ntended to confine the said right only to
minorities and deprive the majority communities
therefronm.

(h) The Government or the University cannot insist
stipulate as a condition of recognition/affiliation that:

the private educational institutions should admit
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students exclusively on merit, It 5~3as beepn toe |
recognised by this court that one who pavs for

54 "hf‘

education is also entitled to stipulate the manns i
which he will admit students. There is no reason why

such a right should not be recognised in the case of the

private educational institutions. Moreover, there p,,

be several kinds of private educational institutiong,
they may be established for achieving certain Specifieg
purpoae;. For example, a medical or engineering college
may be established to cater to the needs of a particular
reglon or a district. Similarly, another educationa)

institution may have been established by members of ,

particular community to educate their own children. The
- Gulburga Medical College in the State of Karnataka, it

is pointed out, is established to meet the educational

needs in the field of medicine to the students belong to

Gulburga, Raichur and Bidar districts, formerly included

within the Nizam's dominions and which were included in
the State of Karnataka on the reorganisations of States.

Simpilarly, the Kempe Gowda Medical] College in Karnataka,

it Js subnitted, has been established by members of

Vokkaliga community. Their wishes and objectives have

+
to be respected. There may be yet another institution

whlcb hay have been established with the aid of a large

denation made by a charitable-minded person e.g-

0 _ .

(3 Scanned with OKEN Scanner



{(: 2L

Annamalai Univeristy in Tamil Nacdu. If surch Universitft})
stipulates that members of the founder's family or thelir
nominees will be admitted every year to the extent of a
certain percentage, no fault can be found therewith.

(1) By virtue of mere recognition and/or affiliation
these private educational institutions do not become
instrumentalities of the State within the meaning of
Article 12 of the Constitution. The concept of ‘'State
action' cannot be extended to these colleges so as to
subject them to the discipline of Part III. It may be a
different matter if the institution is in receipt of any
aid, partially and wholly, from the State. In such a
situation, the command of Article 29(2) comes into play
but even that does not oblige the Iinstitution to admit
the students exclusively on the basis of merit - but
only not to deny admission to anyone one any of the
grounds mentioned therein.

52. On the other hand, it is contended by the learned
counsel for the respondents as also by the learned
counsel for Indian Medical Council and All India Council
for Technical Education that: (a) Imparting of education
has always been recognised in this country from times
immemorial as the religious duty. Both Hinduism and
Islam treated it as such. It has also been recognised

ay a charitable object. But never has it  been
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recognised as a trade or business. It is a misslon, ng
a tr;de. Commercialisation JE education has always bea,
looked upon with dis-favour in this country. AS  fap
back as in 1956, the Parliament expressed 1its 1nteat g,
by enacting‘the University Grants Commission Act whig)
specified the preveation of commercialisation ¢
education as one of the duties of the University Grantg
Commission. The same intention has been expressed by

several enactments made by the Parliament and Stat,

Legislatures since then.

(b)  Imparting of education is the most important
function of the State. This duty may be discharged by
the State directly or through the instrumentality of

private educational institutions. But when the State

permits a private body or an individual to perform the

said function it is its duty to ensure that no one gets

an admission or an advantage on account of his economic

pawer to the detriment of a more meritorious candidate.

fe)  The very concept of collecting the cost of

education - that is what the concept of cost-based or

self-financing educational institutions means

Just because it is called cost-based education or by

calling the institution concerned as a gej f-financing
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institution. ;
R i These €xpressions are but a cover - 3 mere

pretenc

e - for collecting capitation fee. It is nothing

but exploitation, It is an elitist concept basically

opposed to the constitutional philosophy. By allowing

such education, two classes will come into being. The

concept suffers from class bias.

(d) If, for any reason, it is held that a citizen or a

person has a right to establish an educatjonal
institution, the said right does not carry with it the

right to recognition or the right to affiliation, as the
case may be.l It haslbeen repeatedly held by this court

that even a minority educational institution has no
fundamental rigﬁt to recognition or affiliation. If so,
no éuch'right éﬁn be-envisaggq in the case of majority
comﬁuﬁity or 1n the c;se o{ _individuals or persons..
Once this is so, it 1s open to the State or the
University according recognition or affiliatjon = to
impose such conditions as Ehey think appropriate in the
interest of fairness, merit, maintenance of standards of
education and So on.. In short, it is open to the
Goyérnment or the Uniﬁersity to make it a condition of
recognition/affiliation that the admission of students,

in whichever category it may be, shall be on the basis

of merit and merit alone. The 1institutions obtaining

recognition/affiliation will be bound by such condition
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) Even if the covernment or the Oniversity ot |
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‘ ; 5 ition, sudeb conditlon g
- oge such & conditl
expressly inp

implicit by virtue of the fact that 1in eych a situation,
wthe activity of the private educational institution s
liable to be termed as 'State action'. The fact that
these institutions perform an important public function
coupled with the fact that their activity is closely
inter-twined with governmental activity. characterises
their action as 'State action'. At the minimum, the
requirement would be to act fairly in the matter of
admission of students and probably 1np the matter oF
recruitment and treatment of its amployees as well.
These instztutions are further bound not to charge any
wfee or amount over and above what is charged in similiar

governmental institutions. If they need finances, they

must find them through donations or with the help of

religious or charitable organisations. They cannot also

say that they will first collect capitation fees and

with that money, they will establish an institution. At

the worst, only the bare running charges can be charged

: from the students. The capital cost cannot be

charged
from them.
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53. Before ye express ourselves upon the
contentions  urged by the parties it wonls 4.

appropriate to notjce the relevant statutory provisions:

UNIVERSITY GRANTS COMMYSSION ACT:
54.

The University Grants Commission Act was enacted by

the Parliament jp 1956 to provide for the coQrdination

and determination of standards in Universities and for

that  purpose to establish a University Grants

Commission, Chapter-I111 deals with the powers and
functions

of the Commission. Section 12 empowers the

Commission to take, in consultaticon with the

Universities and other concerned bodies, all such dteps

48 It may think fit for the promotion and coordination

of Univers!ty education and for the determination and

maintenance of standards of teaching, examination and

research in the Universities. Section 12-2 js relevant

for our purposes. Clause (a) in Sub-section (1) defineg

the expression 'affiliation'. 71t reads:

“tAffiliation’ together with its
grammatical variations, includes in
relation to a gollege, recognition or
such college, association of such college
with, and admission of such college to
the privileges of a University. "

Clause (b) defines the expression ‘college’

following words:

in the

“'College' means any institution whether
known as such or by any other name which
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PYOVISes for a coicse of st £
Obtajnjng any qual . fication fran '
Unzversiry and which in aceordanc. 1A
the rules and regulaticns @ sk
University js recognised as corpefent to
Provide for such course of study and

Present students undergoing such co'irse

of study for the examination for the

award of such qualification."”

Sub-section (2) empowers the Commission inter alis
to regulate the fee chargeable in constituent 4.,
affiliated colleges, if such a course is found Lo be
necessary to ensure that "no candidate secur&s admissjiop
to such course of study by reason of econémic power and
thereby prevents a more meritorious candidate frop
Securing admission to such course of study." It would
be appropriate to set out Sub-section (2) in jig

entirety. It reads:

"Without prejudice to the generality of the
provisions of Section if, haviag regard to,

(a) the nature of any course of

study for obtaining any .
qualification from any
University,

(b) the types of activities in .
which persons ebtaining such
Qualification are likely to bhe
engaged on the basis of such
Gualification,

f¢) the minimum standards which
4  person pPossessing such
qualification should be able to
Maintain in hig work relating
to such activities and  the
consequent need for ansérinp.
§0 far as may bhe, that no

726
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candidate secures admisszion ”
such course of study by reascn

of economic power and therel -
pPrevents a nmore meritorious
candidate from securing
admission to such course of
study; and

(d) all other relevant factors,

the Commission 1is satisfied that it 18
necessary so to do in the public interest, it
may, after consultation with the University or
Universities concerned, specify the
requlations the matters in respect of which
fees may be charged, and the scale of fees in
accordance with which fees shall be charged 1n
regpect of those matters on and from such date
as may be specified in the regulations in this
behalf, by any college providing for such
course of study from or in relation to any
student in connection with his admission to
and prosecution of such course of study:

Provided that different matters and different

scales of fees may be so specified in relation

to different Universities or different classes

of colleges or different areas.”

Sub-Section (3) then says that where regulations of
the nature referred to in sub-section (2) have been
made, no college shall levy or charge fees in excess of
what is specified. Sub-section (4) provides the
consequence of wviolation by any college ot such
regulations. Sub-section (5) says that violation shall
also mean dis-affiliation. Section 14 prescribes the
consequences of failure of Universities to comply with

the recommendations of the Commission. It includes

withholding of funds. Sub-section (1) of Section 22
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which occurs in Chapter-1V declares that “Lae righ

conferring or granting degree shall be excrcised ¢q),

v,

a& University established or incorporated by or unde,

institution deemed to be a University under Section ? oy
an institution specially empowered by an Act .
Parliament to confer or grant degrees." Sub-section ¢y,
emphatically declares that "save as provided in syp.
section (1), no persan or authority shall confer .,
grant or hold himself or itself ocut as entitled ¢, '
confer or grant any degree." Sub-section (3) defipes
the expression 'degree'. It means "any such degree 3o
may., with the previous approval of the Central
Government, by specified 1in this behalf by  the
Commission by notification in the official gazette.,”

Arction 23 prohibits the nse of the word 'University' in

= —f . ‘ - i - 1
the name of any institution other than a University

cstablished o) incorporated under an enactment or a

deemed Univergity. Section 24 brovides for penalties

for violation of Sections 22 and 23. Section 25 confers

the rule making power “pon the Central Government while

fection 26 confers the regulation naking power upon the

Conmission.

INDIAN MEDICAL COUNCIL ACT:
25,

The Indian Medica) Council Act, 1956 was enpacted bY
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the Parliament to provide for the reconstitution of “he
Medical Council of 1India and the nsintenance o £

medical register for India and for matters connected
therewith. " The expression 'recognised nedical
qualification' is defined in clause (h) of Section 2 to
mean "any of the medical gqualifications included in the
schedules.”  The expression 'approved institution' has
been defined in clause (a) to mean "a hospital, health
centre or every such institution recognised by a
University as an Iinstitution in which a person may
unde}go training, Aif any. required by his course of
study before the award of any medical gualification to
him." Section 11 declares that the medical
gualifications granted by any University or medical
institution in India which are included in the first
schedule to the Act shall be recognised medical
qualifications for the purposes of the Act. It also
provides the procedure for any University or Medical
institution applving to the Central Government for
recognising new or other qualifications. Section 13
savs that the medical qualifications granted by medical
institutions in India not included in the First Schedule
but included in Part-I of the Third Schedule shall also

pe recognised medical qualifications for the purposes of
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the Act. Section 19 provides for withdrawa]
recognition in cases where the Council finds I”werlng,‘
standards of proficiency, knowledge or skill. Sect o,
21 provides for the maintenance of an Indian Medicy)
Register. Section 27 says that a person registered ;,
the Indian Medical Council Register shall be entitleq ¢,
practice as a medical practitioner in any part of Ingj,
and, to recover in due course of law In respect of gyep
practice any expenses, charges or fees to which he g
entitled. Section 32 confers the rule making power upop
the Government while Section 33 confers the regulatiop
making power upon the Council. The First Schedule
mentions the names of the Universities and the
recognised medical qualifications awarded by them. Same

— 1s done by Part I of the Third Schedule.

ALL INDIA COUNCIL FOR TECHNICAL EDUCATION ACT, 18987:

56. This Act has been made by the Parliament for the

establishment of the 'All India Council for Technical

e . :
Education' with a view to the Proper planning and

coordinated development of the technical education

system throughout the country, promotion of gnalitative

improvement of sych education and other allied matters.

Secti .
ion 3 of the Act Provides for éhe establishment of

the Councj 1 ]
uncll while Sectjion 10 specifies the functions of
the Counci],
Ctl. Apart from directing generally that the
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Council shall take a]] such steps as it may think fit

for ensuring coordinated and integrated development of

technical education and maintenance of standards, the
Act specifically émpowers the Council, inter alia, to
"(j) fix norms and guidelines for charging tuition and

Bther fees; (k) grant approval for starting hnew

technical institutions and for introduction of new

courses or programmes in consultation with the agencies

concerned, and (n) take all necessary steps to prevent

commercialisation of technical education." It jis true,

there is no express provision in the Act which says that

no engineering college or any other college or

institution imparting technical education shall be

established except with the permission of the Council.

But this may be for the reason that such a power was

WWitended to be exercised by the Council itself if jt

thinks necessary to do so. We are of the opinion that

the vast powers conferred upon the Council

by Section

~ 10, including those specified above, do extend to and

entitle it to issue an order to the above effect. It

can also say that even in the existing institutions, no

ne« course, faculty or class shall be opened except with

'ts approval. It can also pass appropriate directions

o the existing institutions as well for achieving the
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purposes of the Act, B8uech an order may indeed  be
necessary for a proper discharge of the wide-ranging
functions conferred upon the Council.

57. It is brought to our notice by the jparned counse]
appearing for the Council that the Council has evolved i
proforma of undertaking which should be executed by the
Pt{s'on-in—charge of any institution proposed to be
established stating inter alia that such institution
will not only observe the several orders and
instructions issued by the Council but it shall not
charge any capitation fee from the students/guardians of
the students in any form. The proforma  further
stipulates that in the event of non-compliance of any of
the orders and directions issued by the Council or the
terms of the undertaking, it shall be open to the
council to take appropriate action including withdrawal
of{its approval or recognition, which automatically
entails stoppage of financial grant or assistance from
the Central and State Government. It 1s also brought to
our notice that the Council has issued guidelines feor
':d*""”i’m to Fngineering Degree and Engineering Diploma
programmes in G,S8,R.320 dated 15th June, 1992 in
rerelse of the power conferred upon it by Section 23(1)
¢ The Act (Section 23 of the Act confers the regulation

‘419 power upen the Council).
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STATE ENACTMENTS :
58. As mentioned in Part-I of this judgment, the States
of Andhbra Pradesh, Karpataka, Maharashtra and recently
the State of Tamil Nadu have all enacted legislation
prohibiting the charging of capitation fee. we had also
set out the Preamble to the Andhra Act which Preamble is
"Eo be found almost jip every such enactment. We had
referred to the A.P.Education Act, 1982 as well which
provides that no educational institution shall be
established in the State except with the permission of
the competent authority,
INDIAN MEDICAL COUNCIL (AMENDMENT ) ORDINANCE, 1992:
9. The last of the statutory provisions to be noticed
is of great relevance herein viz., the Indian Medical
Council (Amendment) Ordinance, 1992 being Ordinance No.
13 of 1992 issued by the President of India on 27th
qﬂugust, 1992. By this Ordinance, Section 10-4 to 10-c
have been added besides amending Section 33. Section
10-A provides that notwithstanding anything contained ip
the Indian Medical Council Act or any other law for the
time being in force, no medical college shall be
established nor any new or higher course of study or
tr2ining opened in an existing institution nor shall ;¢

Incroase  its admission capacity in any course of study
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in which the application shall be disposed of 1lso

provides the matters which the counci] shoild take into

congideration while making 1tS recommendation to the

Central Government. Suffice it to mention that the
gseveral matters which the Council and the Central
Government are directed to take into consideration are
designed to ensure that a properly equipped institution
is in place before it is permitted to impart medical
education. Section 1B-B provides for non-recognition of

.medical qualifications awarded by institutions which

have been established without the previous permission of

the Central Government or by an institution which

violates any of the conditions in Section 10-A. Section
10-¢C 71 ]
provides that if apy pPerson bhas egtablished a

medical '
al college or has opened a new or higher course of
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he Ordinance, seek
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Section 10-A,

GROUND REALITY:

60. NOt”ithStaﬂding the fact that education is the

second highest sector of budgeted expenditure after

the
Defence, the outlay on education is woefully ipadequate
Wto the needs of the people.  Whereas many other

countries spend six to eight per cent of their Gross

National Product on education, our expenditure on

education 1ig only three per cent of the Gross National

Product . Seventy five to eight per cent of the

expenditure goes in pPaying the salaries of the teachers

and other connected staff. These are the statenents

made in the Government of India publication “Challenge
of Pducation - 4 policy perspective” referred to

hereinbefore, Even so, on account of lack of proper
'ﬁupervision, lack of self-discipline and committment,

f the quality and standard of instruction in most of the

Government schools and colleges - except the

» PpProfessional colleges - is woeful. This has provided an

E 0ccasion and an opportunity to private educational

institutions to fill the void, both in terms of meeting

3
|

the need and more particularly in the matter of quality
©. linstruction. Because, the State 1s 1n no position to
gt ra

more resources and also because the need is
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Qpnstantly growing, it is not possible to do without

private educational institutions. In this context, it

1S appropriate - nay, necessary, to notice the stand of

the Government of India in this behalf. It is thus: the

Central Government does not have the resources to

undertake any additional financial responsibility for
mi?ical or technical education; it is unable to aid any
private educational institution financiélly at a level
higher than at present; therefore the policy of the
Central Government is to involve private and voluntary
efforts 1in the education sector in conformity with

accepted norms and goals; however, the private

educational institutions cannot be compelled to charge

only that fee as 1s charged in Governmental
institutions; 1in 1986, the Central Governnment has
evolved the 'New Education Policy' - according to it,

"in the linterests of maintaining the standards and for
several other valid reasons, the commercialisation of
technical and professional education will be curbed. An

alternative system will be devised to involve private

>

and voluntary effort in this section of education, 1in

conformity with accepted norms and goals." (vide paras

6-20); the amendments proposed to I.M.C.Act, 1956 1in

el . .
£87 have not materialised so far; so far as engineering

(il Imges

are concerned, permission is being granted by
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the A.I.C.T.E. subject to the condition that they do not

collect any Capitation fee; according to the guidelines

issued by the A.J.C.T.E., the technical colleges will be

permitted to recover ‘only a graded percentage of the
average cost of student education, depending on whether
the institution js Government-funded, Government -aided
or un-aided.’ fAccording to these guidelines, it is
stated, the gtudents will be asked to pay 20% of the
cost In Government-funded institutions, 30-35% in
Government~aided and 70% in un-aided institutions). It

is finally submitted that;:

“fa) Conferring unconditional and ungqualified right to

education at all levels to every citizen involving a

constitutional obligation on the State to establish

educational institutions either directly or through

State agencies is not warranted by the Constitution
‘besides being unrealistic and impractical.

(b)  When the Government grants recognition to private
educational institutions it does not create an agency to
fulfill its obligations under the Constitution and there
is no scope to import the concept of agency in such a2
situation.

. The principles laid down in Mohini Jain's cage do

~=mire reconsideration.
87
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(d) It would be unrealistic and unwise to discoura .
private initiative in providing educational faci}itjes
particularly for higher education. The private secto,

should be involved and indeed encouraged to augment the

much needed resources in the field of education, thereby

making as much progress as possible in achieving the

Constitutional goals in this respect.
Ale) At the same time, regulatory controls have to be
continued and strengthened in order to prevent

Private
educational institutions from commercialising educatiop.
(f) Regulatory measures should be maintained and
strengthened so as to ensure that private educationa]
institutions maintain minimum standards and facilities.
(g) Admissions within all groups and categories should
be based on merit. There may be reservation of seats in
favour of the weaker sections of the society and other
groups which deserve special treatment. The norms for
Yadnission should be pre-determined and transparent.”
The stand of the State Governments of Andhra
Pradesh, Karnataka, Maharashtra and Tamil Nadu 1is »no
different.
61. The hard reality that emerges is that private
educational institutions are a necessity in the present

da © context. It is not possible to do without them

#. sancc  the Governments are in no position to meet the
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demand - particujar}y in the sector of medical and
technical education whije call for substantial

education 1S one of the most import
of the Indian st

outlays,
While

ant functions

ate it hags no monopoly they

€in. Private
educational] institutions ~ including minority
educational institutions - too have a role to play.
62.

Private educational] institutions may be

aided as
well as un-aided.

Aid given by the Government

may be
cent per cent oy partial,

So far as aided institutions
are concerned, it ;s evident, they have to abide by 3a]]

the rules ang regulations ags may be

framed by the

Government and/or recognising/affiliating authorities ip

the matter of recruitment of teachers and staff, their
conditions

of service, syllabus, standard of teaching
and so on. In particular,

in the matter of admission
they have to follow the rule

merit alone

of
students,

of merit and
&

- subject to any Féservations made under
Article 15. They shall not bpe entitled to

charge
higher than what is charged

any fees in Gavernmenta]

institutions for similar courses.

These are angd shall
be understood to be the conditions of grant of aid.

The
reason 1s simple: public funds, when given as grant -
*nd not as loan - carry the publie character wherever
Fiey go; Public funds cannot be donated for private
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purposes. The element of public character necoswerlgy
means a fair conduct in all respects consistent With the
constitutional mandate of Articles 14 and 15. All  tpe
Governments and other authorities in charge of granting
aid to educational institutions shall expressly Provide
for such conditions famong others), if not already
provided, and shall epnsyre compliance with the Same,
A;ain aid may take several forms. For example, a
medical college does necessarily require a hospital. o
are told that for a 100 feat medical college, there mnust
be a fully equipped 700-bed hospital. Then alone, the
medical college can he allowed to function. A private
medical eollege may not have or may not establigh 4
hospital of its own. It may request the Government and
the Government may permit it to Avail of the services of
a4  Government hospital for the Purpose of the college
free of charge. This would also be a form of aid and
the conditions aforesaid have to be imposed - may be
with some relavation in the matter of fees chargeable -
and okbserved. The Governments (Central and State) and
all other authorities granting aid ghal} impose such
conditions forthwith, jif pot already imposed. These
conditions shall apply to existing as wel] ag praoposed
frivate educational Institutions,

"‘_i - - - - L
& So far as un-aided tnstitutions are concerned, it
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it ie perfectly welcome but they
cannot be compelled ¢, do s, for the simple

they do so voluntarily,

reason that

the main source, apart from
if any, can only be the foes

It is bhere that the
conocept s 9‘ ‘801l -financing educations! institutions’

and ‘cost~bamned educat ional Anstitutions’ come in. This

te mlﬂm problems. Mow does

“J it be regulated” T iﬁc of education may
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educational institutions? Can an individual or body of

persons first collect amounts (bY whatever name calleq)

from the intending students and with those monieg

establish an institution - a0 activity similar tq

builders of apartments in the cities? How much should

the students coming in later years pay? Who should work

Aput  the economics of esch institution? Any solution

evolved has to take into account all these variable

r: comrcia lisa _t._j'.o.p..-_ﬂoﬁf

. factors. But one thing is clea
not and should not be_-a_::g_l_t_g_gg. The

>
glatures have expressed

Parliament as well as state Legi

this intention 1n unmistakable terms. poth in the light

of our tradition and from the stand-point of interest of

general public, commercialisation 18 positively harmful;
it .i# opposed to public policy. As we shall presently

point out, this is one of the reasons for holding that

‘jqparting education cannot be trade, business Or

profession. The question is how to encourage private

aducational institutions without allowing them Lo

@ammercialise the education? This is the troublesone

*  gquestion facing the society, the government and  the
courts today. But before we proceed to evolve a scheme
to meet this problem, it is necessary to answer a few
other guestions raised before us.

. [ICTT_TO ESTABLISH UCATIO!
}L _TO ESTABLISH AN EDUCATI INSTITUTION:
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64. Article 19(1)(g) of the cConstitution declares

that all citizens of tphis country shall have the right

“to ractice ’
p any pProfession, or to carry on any

occupation, trade or business”. cClause (6) of Articie

19, however, says:

2 “Nothing in sub-c]ause (g) of the said
c]qusg shall affect the operation of any
existing law in so far as it imposes or
prevents

: ) the State from making any law
imposing, 1n the interests of the general
publlq, reasonable restrictions on the
exercise of the right conferred by the
said clause and, in particular, nothing
in the said sub-clause shall affect the
operation of any existing law in so far
ag 1t relates to or prevents the State
from making any law relating to:

(1) the profeassional or
technical qualifications
necessary for practising any
profession or carrying on any
occupation, trade or business,
or

A | (1i) ecarrying on by the State,

or by a corporation owned or

controlled by the State or any

trade, business, industry or

service whether to the

exclusion, complete or partial,

of citizens or otherwise.”
while we do not wish to express any opinion on the
A - .

guestion whether the right to establish an educational
institution can be said to be carrying on any
"orcupation” within the meaning of Article 19(1)(g), -

«roaps, it is - we are certainly of the opinion that

93

(3 Scanned with OKEN Scanner



‘_,‘ i f
( 94 ) (1 i ,/
ol

such activity ean neither be a trade or business nor can
it be a profession within the meaning of Article
19(1)1(g). Trade or business npormally connotes g4,
activity carried on with a profit motive. Education hag
never been commerce in this country. Making it one jg4
opposed to the ethos, tradition and sensibilities gqf
this nation. The argument to the contrary has an unholy
ring to it. Imparting of education has never beep
treated as a trade or business 1n this country since
times immemorial. It has been treated as a religiousg
duty. It has been treated as a charitable activity. But
never as trade or business. We agree with
Gajendragadkar,J. that "education in its true aspect 1is
more a mission and a vocation rather than a profession
or trade or business, however wide may be the denotation

of the two latter words....."(See University of Delhi

Agel (1) SER 703 ). The Parliament too has manifested

its intention repeatedly (by enacting the U.G.C. Act,
7.M.C. Act and A.I.C.T.E. Act) that commercialisation of
education is not permissible and that no person shall be
allowed to steal a march over a more meritorious
candidate because of his economic power. The very samné
intention is expressed by the Legislatures of Andhra
1'v.degk, Karnataka, Maharashtra and Tamil Nadu in the

wily e A :
e to their respective enactments prothltlﬂg
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charging of capitation fee,
65. We are, therefore, of the opinion, adopting the

line of reasoning in R.M.D.C. v. State of Bombay (1957

§.C.R.874), that imparting education cannot be treated
as a trade or business. Education cannot be allowed to
W converted into commerce nor can the petitioners seek
to obtain the said result by relying upon the wider
meaning of "occupation”. The content of the expression
"occupation” has to be ascertained keeping in mind the
fact that clause (g) employs all the four expressions
viz., profession, occupation, trade and business. Their
fields may overlap, but each of them does certainly have
a content of its own, distinct from the others. Be that

as it may, one thing is clear - imparting of education

is not and cannot be allowed to become commerce. A

“Ylaw, existing or future, ensuring against it would be a

valid measure within the meaning of clause (6) of

Article 19. We cannot, therefore, agree with the

roposition enunciated in 1968 Bombay 91, 1954

centrary p

A.P. 251 and 1986 Karnataka 119.

66. The learned counsel for the petitioners relied upon

certain decisiom in support of their contention that

right to establish an educational institution flows from

rhe first 1is in Bharat Sevashram

Yericle 19(1)(g).
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(1986(3) S.C.R.602),

Sangh v. State of Gujarat

decigion of a Bench consisting of E.S.Venkataramiah apg

Ranganath Misra,JJ. At page 609, while dealing wity

Section 33 of the Gujarat Secondary FEducation act

empowering the Government to take over an educationa]

institution in certain situations for a period not

exceeding five years, the learned Judges observed that

- "the said provision is introduced in the interest of the

general public and does not in any way affect

prejudicially the fundamental right of the management

b quaranteed under Arti.c-le 19¢1)tgq) of the Constitution."”
Actually, the issue now before us was not raised or
congidered in the said decision. Moreover, the decision
does not say whether it ig a profession, occupation,
trade or business.

e Reliance is then placed upon the Seven Judge Bench

decision in Bangalore Water Supply and Sewerage Board v.

. T

Rajappa (1878 (3) S.C.R. 207). Krishna Iyer,J. dealing
Act observed that even educational institutions would
» fall within the purview of “industry”. We do not think
the said observation ip 2 different context has any

application here,

So : ;
far as tpe other decision in State of
Maharashtra v,

Lok Shikshan Sanstha (197] Suppl. S.C.R.
96
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879) is ¢oncerned, 3)) that the court held there was

Article 19

SE-00% avallable to the petitioners seeking to establish

an educational institution. Article 358 was held to be

a bar. But the decision does not say

that such a right
does inhere in the P‘?titionerg,

67. We are algo of the opinion th

cannot be called a

at the said activity
'profession' within the meaning of
Article 1901)tg). 1t jg significant to notice the words
"to practice any profession”. Evidently, the reference
is to such professions as may be practiced by citizens

1.+, Individuals. (See N.U.C. Employses v, Industrial
Tribunal (A.I.R. 1962 §.C.1080 at 1085).

Establishing
educational institutions ecan by no stretch of
imagination be treated as "practising any profession”.
Teaching may be a profession but establishing an
institution, employing teaching and non-teaching staff,

Procuring the necessary infrastructure for ‘running a

school or college is not 'Practising profession'.

It
may b? anything but not Practising a profession. We
must make it clear that we have not gone into the
Precise meaning and content of the expressions

Profession, occupation, trade or business for the reason

that it is not necessary for us to do so in view of the
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approach we are adoptivg hereinafir:. which woujq he
evident from the succeeding paragrachs. Our Rajnp
concern 1in the entire preceding discussion is only ¢,
establish ‘that the activity of establishing and/o,

running an educational institution cannot be a matter of

commerce.

68. For the purpose of these cases,
>4,

the assumption that a person or body of persons

we shall proceed on

has g4

right to establish an educational institution in thig
country. But this right, we must make it clear, is not

an absolute one. It is subject to such law as may be

made by the State in the interest of general

69.

public,
We must, however, make it clear, and which is of

crucial importance herein, that the right to eétabligg

an__educational institution does not carry with it the

right to recognition or the right to affiliation.

St. Xaviers College v. Gujarat RERTS (L) 8. C.,Rv173) it
«

In

has been held uniformly by all the nine learned Judges

that there is no fundamental right to affiliation.

Ray,C.J., stated that this has been "the consistent view

of this court.” They also recognised that recognition
or affiliation is essential for a meaningful exercise of
the right to establish and administer educational
institutions. Recognition may be granted either by the

Government or any other authority or body empowered t0

98
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by the Government or the appropriate authority and/op .
) s
affiliated to onc or the other Universities j, the

country. [aless it is recognised and/or affiliateq

stated dbove, it's certificates will be of no use. Yo

one would joirn such gducational institution. As

matter of fact,. %y virtue of the provisions of the

ove, P education; 1

v.c.c. AC’t, rot 1ced M
o - - v ,. ' &

country except kp foiversity ;o
entitled to ﬂm It is for thia reason  that
al!l  the ._-,,. m.: institutions  geek

v o enable
them to appear ;w

institution in tbﬁ
-

‘Such students psss *W
(Univeraity will .a.ml‘b
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ivate educational institutions, supplenent t he

function performed by the institutions of the State.

rheirs 1s not an 1ndependent activity but one closely

allied to and supplemental to the activity of the State.

In the above circumstances, it js idle to contend that

imparting of education is a business Ijke any other
ayusiness or that it is an activity akin to any other

activity like building of roads, bridges etc. In short,

the position is this: No educational institution except
an University can award degrees (Sections 22 and 23 of
the U.G.C. Act). The private educational institutions
cannot award their own degrees. FEven if they award any
certificates or other testimonials they  have no
practical value inasmuch as they are not good for
obtaining any employment under the State or for
admission into higher courses of study. The private
'1&hwational institutions merely supplement the effort of
the State in educating the people, as explained above.
It is not an independent activity. It is an activity
Supplemental to the principal activity carried on by the
State. No private educational institution can g;rvjvg
or subsjst without recognition and/or affiliation. The
bodieg which grant recognition and/or affiliation are

the authorities of the State. In such a situation, it
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‘s obligatory = 1n the interest of general public = upon
1$ g :

tt suthority granting recognition or affiliation to
he  «al L&) Y :
insist upon such conditions as are appropriate to ensure

not only education of requisite standard but also

fairness and equal treatment in the matter of admission

of students, recruitment .of employees and their
condlitions of service. Since the
recognising/affiliating authority is the totate st is
under an obligation to impose such conditions as part of
its duty enjoined upon it by Article 14 of the
Constitution. It cannot allow itself or its power and --
privilege to be used unfairly. The incidents attaching
to the main activity attach to supplemental activity as
well. Affiliation/recognitiaﬁ i$3hot there for anybody
to get it gratis or unconditionally. In cur epinion, no
)
Goverhment, authority or University is justified or 1s
entitled to grant recognition/atfiliation without
imposigg such c¢onditions. Dolng so would ~amount to
abdicating 1ts obligations enjoined upon it hy Part-I1II;
its activity 1s bound to be characterised as

unconsgtitutional and illegal. To reiterate, what

applies to the main activity applies equally to

supplemental activity, The State cannot claim Immunity
from the obligations arising from Articles 14 and 15.
If so, it cannat confer such immunity upon its
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heIp Of th_.

and keeping in

view the positive features of the severa]

Central and
State enactments

referred to hereinbefore - the
following scheme which every authority granting
recognition/affiliation  gpaj; impose  upon  the

the schenme 18 to eliminate

discretion in the Management altogether in the matter of

admission. It is the discretion in the matter of
admnission that jg ¢ the root of the several ills

complained of, It is the discretion that has mainly led

to the commercialisation of education. ‘Capitation fee'
means charging or collecting amount

beyond what isa
permitted by law;

all the Acts have

defined this
expression in this sense.

We must strive to bring about

{ a situation where there is no room or occasion for the

Management or any one on its behalf to demand or collect

any amount beyond what 1? permitted.

We must clarify
that

charging the permitted fees by the

private
educational institutions - which is bound to be

higher
than the fees charged in similar governmental

institutions by itself cannot be characteriged

as

Capitation fees. This is the policy underlying al}]

four States enactments prohibiting capitation fees,

103 \

(3 Scanned with OKEN Scanner

the

All



7 A7
r'—:-\ '_/
[ 109 { 4 ’./'
L/"

of them recognise the necessity of charging higher ¢

Faa.
Cas

by private educational institutions. They seek to

regulate the fees that can be charged by them - which

may be called permitted fees - and to bar them from

collecting anything other than the permitted fees, which

18 what ‘'Capitation fees' means. OQur attempt in
evolving the following scheme precisely is to given

\effect to the said legislative policy. I't would pe

highly desirable if this scheme is given a statutory

’

shape by incorporating it in the Rules that may he

framed under these enactments.

SCHEME
70, The scheme evolved herewith is in the nature of
guidelines which the appropriate Governments  and
regognising and affiliating authorities shall impose and

implement in addition to such other conditions and

stipulations as they may think appropriate as conditions
4

for grant of permission, grant of recognition or grant

* of affiliation, as the case may be. We are confining

the scheme - for the present - only to 'professional

colleges, '

The expression 'professional colleges' in this

scheme 1includes:

(1) mec_lical colleges, dental] colleges and
.othe{' institutions and colleges imparting
Nursing, Phal_'-‘macy and other courses
allied to Medicine, established and/or
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r Computer
run  py
and
flél) : ges to which this
Scheme 15 made applicable by the
Govgrqmeqt, Y€cognising and/or
aff111at1ng duthorjity, »
The

other colle

€Xpression "appropriate authority"

Government, Univarsity

means the

or other authority gag 18
competent ¢q grant Permission to establish or to

grant
recognition to 4 professional college,

The expression "competent authority!

means the Governmentlvniversity or other

in this scheme

and/or
affiliation

from the appropriate authority shaj]
be made bound by this schenme.

applicable

alone

This scheme jsg not
to colleges run by Government or to
University colleges. In short, the scheme

hereinafte,
be made a condition of Permissiop,

Tecognition or affiliation,

mentioned shall

as the case may be, For
€ach of them viz., grant of permission,

grant of
recognition, grant of affiliation,

thesa conditjiong
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shall necessarily be imposed, in addition to such Othe,

conditions as the appropriate authority mnay thing
appropriate. No private educational institution shaj)
be allowed to send its students to appear for ,,
examination held by any Government or other bogy
constituted by it or under any law or to any
examination held by any University unless the concerneq
Institution and the relevant course of study ig
recognised by the appropriate authority and/or ig
affiliated to the appropriate University, as the cage
may be.

(1) A professional college shall be permitted to be
established and/or administered only by a Society
registered under the Societies Registration Act, 1860
(or the corresponding Act, if any, in force in a given
State), or by a Public Trust, religious or charitable,
registered under the Trusts Act, Wakfs Act (or the
corresponding legislation, if any, e.g., Tamil Nadu
Religious and Charitable Endowments Act and A.P.
Religious and Charitable Endowments Act). No
individual, firm, company or other body of individuals,
by whgtever appellation called - except those mentioned

above - will be permitted to establish and/or administer

a professional college. 2il1] the existing professional

colleges which do not conform to the above norm shall be
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directed to

comply with the
game within

from today. In
default whereof, Yecognitijions

affiliation accorded shall
stand withdrawn.

(In this Connection reference

may be
86(2) of Maharashtrs

had to Rule

Grant-in-aid code
in State of Maharashtra v,

‘&wﬂ!@ = 1971 Suppl.

gschools which

(referred to Lok Shikshan

S.C.R. 879) which provided that

are not registered under the

Societies
Registration Act, shall not be eligible for grant.
Grant of recognition and affiliation is no less

significance).

(2)  Atleast, 50% of the seats in every professional

college  shall be filled by the nominees of the

Government or University, as the case may  be,

hereinafter referred to as "free seats". These students

shall be selected on the basis of merit determined on

Athe basis of a comman entrance examination where it 3k
held or in the absence of an entrance examination, by
Such criteria as may be determined by the competent

duthority or the appropriate authority, as the
be.

case may

It is, however, desirable and appropriate to have

Common entrance exam for regulating admissions to

these
Colleges/institutions, as is done in the State of Andhra
Pradesh. The remaining 50% seats (payment seatg) shall

be filled by those candidates who are prepared to pay
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t . i 4 have cor Jied wilh
he fee prescribed therero! and who hat P

furnishianq of

the instruetions I'Eg'rlfding dep(,sit ,3;';-’,';

oL t.he
cash security/Bank guarantee for the balance of the

amount. The allotment of students agairst payment seats

of l1nter _SE& merit

shall also be done on the basis nter ==

case of [free

determined on the same basis as in the

seats. There shall be no quota reserved for the

management or for any family, caste or community which {

may have established such college. The criteria of

eligibility and all other conditions shall be the same

in respect of both free <pats and payment seats. The
only distincfion ghall be the requirement of higher fee

by the 'payment students'. The Management of a

-

professional college shall not be entitled to 1mpose or

prescribe any other and further eligibility criteria - or
condition for sdnmission elther to free seats or to
payment seats. 1t shall, however, be opeéen to a
professional college ¢8.P gg;igzaflogfr%:sh%rgaftfiiof s ax?:’;iversity
for constitutinnally permissible clasaes L Such
reservations, if any, shall be made and notified to thé
competent authority and. the appropriate anthority
atleast one month prior to the issuance of notification
calling for applications for admission to guch category

of colleges. In much a case, the competent authority

shall . allot students keeping in view the reservations
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provided by a col lege.

The rule of merit shall be

followed even in such reserved categories.
(3) The number

of ceatsg dvailable in the professional
colleges (to which this

scheme is made applicable) shall
be fixed by the appropriate authority. No
A

professional
college shall

be permitted to increase 1its strength

except under the permission or authority granted by the

appropriate authority.
(4) No professional college shall call for applications
for admigsion

separately or individually. All the

applications for admission to all the seats available in

snch colleges shall

be called for by the cempetent

authority

alone, along with applications for admission

to Government/University colleges of similar nature.

.{Ot example, there shall be only one notification by the

competent authority calling for applic-*ions for all the

medical colleges in the State - and on« notification for

all the engineering colleges in the State and so on.

The application forms for admission shall be issued by
the competent authority (from such offices, centres and

places as he may direct). The application form shall

contain a column or a separate part wherein an

applicant can indicate whether he wishes to be adnmitted

against a payment seat and the order of preference, upto

three professional colleges.
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(5) Each professional college ghall intimate he

y o ' — t 4 -
competent authority, the State Governmen arnd the

. ; » . feas chargeable fg
Concex.netj Unl\'ers-ft}: in ad\rancg the rtees g9 .{_Jr

' : . scademic year.  The
the entire course commencing that acad

total fees shall be divided 1into the number  of

In the first

1 -1 SE .
years/semesters of study 1in that cour

y r / er shall b
instance, fees only for the firsk year/semest e

collected. The payment students will Dbe., however,

- b
required to Ffurnish either cash security or ank

the remaining

guarantee <r the fees payable for

years/sSemesi ci's. The fees chargeable. 1n each

professional college shall be subject to the ceiling

prescribed by the appropriate authority or by a

competent court. The competent authority shall 1ssue a

brochure, on payment of appropriate charges, along with

the application form for admissic., giving full

Particu]ars of Lhe courses and the aumber of seats

Lvailable, the names of the colleges, +their location and
also the fees chargeable by each professional college:
The brochure will also specify the minimum eligibility
conditions, the method of admission (whether by entrance
test or otherwise) and other relevant particulars.

(6) (a) Every State Government shall forthwith
constitute a Committee to fix the ceiling on the fees

chargeable by a professional college or class of
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professional colleges, ag the case may be. The

Committee shall Consist of 5 Vice-Chancellor, Secretary

for Education (or such joipt Secretary, as he may

nominate) and Director, Medical Education/Director

Technical Education, The committee shall make such

Aenquj.ry as it thinks appropriate, It shall, however,

give opportunity to the professional colleges (or their

aggociation(s), if any) to place such material, as they

i think f£it, It ghall, however, not be bound to give any
personal hearing to anyone or follow any technical rules
of law. The Committee shall fix the fee once every
three years or at such longer intervals, as it may think
appropriate.

(b) It would be appropriate if the U.G.C. frames
regulations under Section 12A (3) of the U.G.C. Act,

*regu!ating the fees which the affiliated colleges,

operating on no-grant-in-aid basis, are entitled to

charge. The Council for Technical Education may also

s consider the advisabi]ity of 1ssuing directions under

Section 10 of the A.I.C.T.E. Act regulating the fees

that may be charged in private unaided educational

institutions imparting technical education. The Indian

Medical Council and the Central government may also

consider the advisability of such regulation as a

condition for grant of permission to new medical
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colleges under Section 10-3 and to Impose Such &
condition on existing colleges under Section 10-c,

(¢) The several authorities mentioned in sub-pargg (o)
and (b) shall decide whether a private eduedti‘fmﬁ;

institution is entitled to charge only that fee as g,

required to run the college or whether the capjtal Cogt
involved in establishing a college can also be Passeqd g,
to the students and if so, in what nanner. Keeping ¥a
view the need, the interest of general public and of the
nation, 4 policy decision may be taken. It woulq be
more appropriate if the Central government and these
several authorities (U.G.C., I.M.C. and. A¢T.CuT.E,)
coordinate their efforts and evolve a broadly uniforn

criteria in this behalf. Until the Central government,
v.6.¢c., I.M.C. and A.I1.C.T.E. igsue orders/regulations
In this behalf, the committee referred to in the sub-
para (a) of this para shall be operative. In other

words, the working and orders of the committee shall be

sibjedt  to the orders/regulations, issued by Central

Government, UeGaC., I.M.C., or AoI.C.T.E., as the case

may be.
(d) :
said 1n

obligation - placed upon the Governments

of Andhra
Pradesh, Maharashtra,

Karnataka ang Tamil Nadu by their
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respective legislatures - to wit, Section 7 of Andhra

pradesh Act 5 of 1983, Section 4 of Maharashtra Act 6

of 1988, Section 5

of Karnataka Act of 1984 and Section

4 of Tamil Nadu Act 57 of 1992. Other States too may

have to have similar

701‘C‘64

(7) Any candidate who fulfils the eligibility

provisions, carrying statutory

conditions would be entitled to apply for admission.
After the free seats in professional colleges are filled
up, atleast 10 days' time will be given to the
candidates (students) to ept to be admitted against
payment seats. The candidates shall be entitled to
indicate their choice for any three colleges (if
available). In such a case, he shall comply with the
deposit and cash security/Bank guarantee -~ taking the
Institution charging the highest fees as the basis -
within the said period of ten days. If he is admitted
in an institution, charging less fee, the difference
amount shall be refunded to him. (The cash security or
Bank guarantee shall be in favour of the competent
authority, who shall transfer the same in favour of the
appropriate college 1f that student is admitted).

(8) The results of the entrance examination, 1if any,
held should be published atleast in two feading

newspapers, one in English and the other in vernacular.
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The payment candidates shall be allotted to different
professional colleges on the basis of merit-fum'“horce'

o3 't-o
The allotment shall he made by the competent putiorily

i the
A professional college shall be pound to admit he

e ] led
Astudents so allotted. The casual vacancileés ©OF unfille

ARl e TR o 1 also be filled dntwghersame

X 11
manner. The management of a professional college sha

5 7 the one
not he permitted to admift any student other than

; , against
allotted by the competent authority = whether ag
I - It 1s
free seat or payment seat, as the case may be
made clear ‘that even in. (the .matter of reserved

categories, 1f any, the principle of 1inter se nerit
shall be followed. All allotments made shall be
published in two leading newspapers as aforesaid and on
Athe notice boards of the respective colleges and at such
other places as the competent authority may direct,
glong with the marks obtained by each candidate in the
relevant entrance test or qualifying examination, as the
case may be. No professional college shall be entitled
to ask for any other or further payment or amount, under

whatever name 1t may be called, from any student

allotted to it - whether against the free seat or

'pwyment seat.

(9) After making the allotments, the competent

authority shall also prepare and publish a waiting list
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of the candidates along with the marks obtained by them

in the relevant test/examination. The said list shall

be [followed for filling up any casual vacancies Or

r L r = = . . . =
drop-out vacancies arising after the admissions are

)finaiised. These vacancies shall be filled until such

date as may be prescribed by the competent authority-

Any vacancles still remaining after such date can be

filled by the Management.

It is made clear that it shall be open to the
appropriate authority and the competent authority to
issue such further instructions or directions, as they
maul think appropriate not linconsistent with this
scheme, by way of elaboration and elucidation.

This scheme shall apply to and govern the
‘?dmissions to professional colleges commencing from ' the
academic year 1993-94.

We are aware that until the commencement of the
current academic year, the Andhra Pradesh was following
a somewhat different pattern in the matter of filling
the seats 1in private unaided engineering colleges.
Though all the available seats were being filled by the
allottees of the Convenor (State) - and the managements
were not allowed to admit any student on their own - a
Ui tarm. Feo was collected from all the students. The

toncepts of 'free gseats' and 'payment seats' were
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therefore not relevant in such a situation = all e,

payment seats only. We cannot say that such a system ;.

constitntionally not permissible. But our 1idea j,
devising this scheme has been to provide morg
opportunities to meritorious students, who may not p,

able to pay the enhanced fee prescribed hy the

government for such colleges. The system devised by yug
P N

would mean correspondinily more financial burden op
payvment students whereas in the aforesaid system (ip
vogue in Andhra Pradesh) the financial burden 1is equally
distributed among all the students. The theoretical
foundation for our method is that a candidate./student
who 1s stealing a march over his compatriot on account
of his economic power should be made not only to pay for
himself but alsa to pay for another meritorious student.

This 1s the social justification behind the fifty per

cent rule prescribed in clause (2) of this scheme. In

the 1nterest of uniformity and in the light of the above

social theory, we direct the State of Andhra Pradesh to

adhere to the system derited by us.

71. In view of the above, we do not think it necessary

to go into or answer Question No.J3.

In our opinion,

the said question requires debate in a greater depth and

any  expression of opinion thereon at this Jjuncture IS

not really warranted.
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VALID .
ITY OF SECTION 3-A OF THE ANDHi:A_PRALESH

e i

EDUCATIONAL INSTITUTIONS (REGULATICN OF

AD. 3 rors o
MISSION AND PrOHIBITION OF CAPITATION

FFE) ACT, 1983.

72, Section 3-A of the aforesaid Act, as introduced by

the Andhra Pradesh Amendment Act 12 of 1992, read as

follows:

*Notwithstanding anything contained in
Section 3, but subject to such rules as
may be made in this behalf and the Andhra
Pradesh Educational Institutions
{Regulation of admission) Order, 1974, it
shall be lawful for the management of any
unaided private engineering col lege,
medical college, dental colliege and such
other class of unaided educational
institutions as may be notified by the
Government in this behalf to admit
students into such colleges or
educational! institutions to the extent of
one half of the total number of seats
from among those who have qualified 1n
the common entrance test or in the
qualifying examination, as the case nay
be, referred to in sub-section (1) of
Section 3 irrespective of the ranking
assigned to them in such test or
examination and nothing contained  1n
section 5 shall apply to such admissions.”

a2 Full Beach of the Andhra pradesh High Court has
struck it down 3as being violative of Article 14 of the
Constitution and alse on the ground of repugnancy with

Section 12-A of the yniversity Grants commission Act,
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1956 (Kranti Sanqram Parishad v. Sri N.J.Reddy - 199;

(3) A.L.T.99). Tta correctness of the said decision j_
assailed before ne.

73. This Sectin; :  in truth, in the nature of ,,
€xception to the ¢riier provisions of the Act. It sayg

that notwithstandcing anything contained in Seciion 3,

but subject to the rules as may be framed by, tha

Government 1in ithis behalf, the private educationg]
institutions of the nature mentioned therein, shall b,
en;itled to admit students to the extent of half the
number of seats from among those who have qualified jip
the common entrance test or the qualifying examination,
as the case may be. This statement is accompanied by
two significant features viz., (1) admission of such
students could be irrespective of the rankiné assigned

Fo them in the common entrance test or other gqualifying

-]

examination, as the case may be; and (2) it is made

clear that nothing contained in Section 5 shall apply to

such admissions. The Section 15, thus, an exception to

Section 3, 5. Section 3, it may be remembered, proviées'

that admissions have to be made, to all categéries;

strictly in aceordance with merit. The Section, read as
a whole, leads to the following consequences:
(a)

I't is open ta the Private educational institutions

t -
@ charge as nuch amount as they can for admission. It
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: A s
will be a matte; of bargain hetween the ingtitution an.
the student seeking adnission
(b) The ardmi sSion ecan b nade wi Fhout: reference Lo
incer=se merit of Paying candidates. The

will be entitled to Pick and

institutien

choose the candidates among

the applicants

on such considerations as it may deen

£t

(¢) Section 5

» Which prohibits collection of capitation

fee by an aducation institution, is expressly made

inapplicable to such adnissiors. This is not without a

purpose. The purpose is to permit the institulions to

charge as much as they can in addition to the collection

of the prescribed tuition fee.

74. We have held hereinbefore that the educational

activity of the private educational institutions is

supplemental to the main effort by the State and that

what applies to the main activity applies equally to the

supplemental activity as well. If Article 14 of

the
Constitution applies - as it does, without a doubt - to
the State inskitutions and compels them to  adnit

students on the basis of merit and merit alone (subject,

of ecourse, to any permissible reservations -

wherein
tao, merit intoer-se has to be followed) the
applicabiliky of Article 14 cannot be excluded from the
supplenental effort/activity. The State Legislature
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hadr therefore, no pfjw@r to say tj;it = 'J'_Jg'j‘-":f Eea

educational institution will b€ entitled to  admit

students of its choice, irrespective of merit or that it

uch as it cany which means g4

and more particularly,

is entitled to charge as m

free hand for exploitation
commercialisation of education: which 18 impermissible

from the constitutional

in law. No such Tmmunity

obligation can be claimed or conferred by the sState
the Section 1s

Legislature. on this ground alone,

liable to fail.

In the circumstances, it is not necessary for us to
go, 1into the question whether the gection 1is bad ‘on
with Section 12-A of the

account of repugnancy

It is enough to say

University Grants commission Act.

the

that the said section falls foul of Articié 14 for
3

reason given above wnd must aceordingly fail. We agree

that the offending portions of Section 3-A cannot be

severed from the main body of the section and,

therefore, the whole section is liable to fall to the

ground.

It is not brought to our notice that the enactments
of other three States viz., Karnataka, Tamil Nadu and
Maharashtra contain similar  offending provisions:

Indeed, they do not. None of their provisions says that

the Management of a private educational institution ¢€an
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admit . ; ; - ot =
students, against "payment seats”, 1rrespedt

of

the ranking assigned to them in such test (entrance

test) or examination."” Much less do they say that -to

such admissions, the provision prohibiting capitation

fee shall not apply. True, they do not say expressly
that such admissions shall be made on the basis of

merit, but that, according to us, is implicit. If the

notifications or orders issued thereunder  provide

otherwise, either expressly or by Implication, they
. would be equally hbad for the reason given above.

TAS i Once Section 3-A is struck down, the guesticn
arises as to what should happen to the students who were
admitted by the Private Engineering Colleges 1n this
State, at their own discretion, to the extent of the 50%
of the available seats. The High Court has 1invalidated
these admissions but they are continuing now by virtue
of the orders of stay granted by this Court. A fact
which must be kept 1n mind in this behalf is this: Until
the previous year, the Government of Andhra Pradesh has
been permitting these private engineering colleges to
collect a higher fees from all the students allotted to
them. (we are told that the fees permitted to be
collected was Rs.10,000/- per annum for the previous

year). of course, all the available seats were filled

up by students allotted by the convenor of the common
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entrance exam; no one could be admitted by Lheg,
colleges on their own. Now, for the current Feay
these colleges admitted 50% of the students 1in thej, O
discretion - which npecessarily means collection of
capitation and/or arbitrary admissions for Llheir Owp
Private reasons. At the same time, these collegeg havye
been collecting the same fees (Rs.10,000/- per annhup)
both from the students allotted by the convenor as ,)¢
from those admitted by themselves. Thus they have
reaped a donyble advantage.

76. It is submitted by Shri Shanti Bhushan the learneg
counsel for these students that they were innocept
Parties and haa obtained admission in a bonafide beljef
that their admissions were being made properly.  They
have heen studving since then and in a few months their
.a-:'a-demilc- yYear will come to a close.

I"’ﬁl}’ be, the

managenents wera guilty or irregulari ty, he says, but go

contrary to law to deserve the punishment awarded by the

Full Bench of the High Court,

27, ' inted
It i ‘true, 4S pointed ont by the High Court that
these admissjions Nere made jpn 5 hurry pue

the fact
TemAIns  that they

hav . 1
e in the gaid

E this coprt over the last

the present
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gituation has been brought abour e

circumstances namely vjiz-:

the enactment of Section 3-4,

L. O1L O 2
llotme
the allo nt of students to the extent of 50% only by

the convenor and the failure of the Government toO

imnmediately rectify the misunderstanding of the

convenor. In the circumstances we are not satisfied

that these students should be sent out at this stage.

May be, the result is rather unfortunate but we have to

weigh all the relevant circumstances. At the same time

we are of the opinion that the managements of these
private engineering colleges should not be allowed to
walk away with the double advantage referred to above.
Since they have acmitted students of their own chaice to
the extent of 50% and alse because it is not possible to
investigate or verify for what consideration those
 admissions were made, we think it appropriate to direct
that these colleges should charge only that fee from the
50% 'free students' as 1s charged for similar courses in
the concerned university engineering colleges. For the
remaining years of their course these colleges shall
collect only the said fee, which for the sake of
convenience may be called the 'government fee'. The
balance of the amount which they have already collected
during this year shall be remitted into the Government

account within S1X weeks from today, in default whereof
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L

the r it
€cognition and affiliation given to thesc -~oj) .

Y

shall stand withdrawn. In other words whichever o,
falls to comp]y with the above direction 1t will

St '.'hj
disaffiliated on the expiry of six weeks from today

the

an :_.|r

recognition granted to it, If any, by  any
appropriate authority shall also stand withdrawn,
78. So far as Writ Petition 835 of 1992 ;,

concerned, it complains of charging of double p,
tuition fee in cise of students coming from outside tp,
Maharashtra. The matter stand concluded against p,
petitioners by a decision of a Constitution Bench of

this Court in D.P.Joshi Vs. State of Madhyva Pradesh

(1955 (1) SCR 1215). This Writ Petition is accordingly

dismissed.

79. Coming to Civil Appeal No.3573 of 1992 filed by

Mahatma Gandhi Mission, we are inclined, in all the
facts and circumstances of the case to stay the

operation of the impugned order which is only an

interlocutory order effective till the disposal of the

maln Writ Petition. Writ Petition may be disposed of

according to law and in the light of this Judgment.

PART -y

&0.
_ For the above feasons the Writ Petitions and
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civil Appeals except (W.P.(c) 855792, 0.a.3573/92 and
the Civil Appezls arising from &..L.Ps. 13913 oy

13940/92) are disposed of in the.followinc

r EeTas:

1. The citizers of *his country have a fundamantal

right to education. The said right tlews from Article
21. This right is, however, not an ahso'nte right. Its

4

content and para-mebters have to be determined in the

light of Articies 45 and 41. In other words every
child/citizen of this ecountry has a right to free
education until he completes the aqge of fourteen years.
Thereafter his right to education is subject to the

limits of economic ecawvacity sad develomment of the 4
State.

2. The obligations created by Articles 41,45 and 46 of

the Censtitution can be djschafged by the State

either
by establishing institutions of its own or by aiding,
recognising and/or grantjpg affiliation to private

educational Zinstitutions. Where aid is not granted to

private educational institutions and merely recognition

or affiliation is granted it may not be insisted that

the private education institution shall charge only that

fee as qe .C'ha.l'{’ﬂd for simtlar cnirsesgs in 9‘0"‘-'£'nm.enta1 S

institutions. The private aducation?l  institutions

have to and are entitled to charqge a hicher fee, not s
/
Thye

”

exceeding the ceiling fired in .that bshalr,
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admission of students and the charging of fee in theg,

private

educational institutions shall be governed by

the scheme evolved herein - set out in Part-III of this

Judgment.

3. A citizen of this country may have a right ¢q

establish an educational institution but no citizep,

person or institution has a right much less 4

fundamental right, to affiliation or recognition, or to

grant-in-aid from the State, The recognition and/or

affiliation shall be given by the State subject only t¢

the conditions set out in, and only accordance with the

scheme contained in Part-III of this Judgment. No

Government/University or authority shall be competent to

grant recognition or affiliation except in accordance

with the said scheme. The said scheme shall constitute
a condition of such recognition or affiliation, as the
case may be, in addition to such other conditions and

terms which such Government,

University or  other
authority may choose to impose.

Those receiving aid shall, however, be subject to

all such terms and conditions, as the aid giving

authority may 1impose in the interest of general public.

4. Section 3rA of the Andhra Pradesh Educational

Institutions (Regulation Of Admission And Prohibition of

Capitation Fee) Act, 1983 is violative of the equality
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lause enshrined in Article 14 and 1s accordingly
declared veoid. The declaration of the Andhra Pradesi
High Court in this behalf 1s affirmed.
5. iﬂ'i!‘ Petition No.855 of 1992 is dismissed.
civil Appeaj @L 5@3 %ﬁ 1&92 fs allowsd  and L he

jmpugned ardef ‘fs s@? asxde. | The ma?'n mwt Pve-::jtj:;n

e ln 5pdﬁﬁi§5u nterim order has been paagad may now
ba drsp i of according Lo Jaw.
e g%ﬁgt Appeals aris.
1;94’19@2 tpmuxmd

_'\'-'

S8:L+Pss }?9“3’:, ch‘]d

plm were mlmtmd by

ges 1a Andhra chf'#&m
convenor of the rum
The students sa

r 1992-91 be allowed Lo



i 7
)
7]

™
R

el ||
1
. ".J o
)\ o ety / !

"

SLE(CY  118S%/;
M l::l . ::\:2&\:\/‘
45"“1}%.‘( 7 -t.. " ' o’ P

L

¥ o B [ v B 5 ]
§ o~

779492 yes

Bt _;' Ngqr:.mg.

.'.‘f" T -I RS
PRt Lomers

._,—I.‘-‘-,}n_ ey o7 A
M . ’

ey

e
'ffe"zm‘-ﬁﬁ%ﬁﬁﬁﬂaﬁts

(% Scanned with OKEN Scanner



=0

-

o put
=] G Snd
e to + \ g
he evil DT Capatation fee Gr at

Fre & prelude,

the inpartance of educeticn .y ©e

: 7 (- - :
e immortal  Poet Walluvar WS

CH T (T e g ool
A% 31 “111 Surpass 211 ages and transcend all

h that none destrovi
o joy.”

@,

%* tion  does  pot
TSy

artance of

s. It is ta Ens

ot

a patiern

(¥ Scanned with OKEN Scanner



leaders farped uwpon universal primary education g
desideratum for national progress. It is ratner
that Id this great land of curs where knowledge Tirsy
lit its torch and where the human mind soared to the
hiq?;est Pinnacle of wisdom, the percentage of illiterye,
should hg appeliling. Today, the ‘rontiers of RNOwledgs
ars  enlarging with incredible swiftness. The fDFEngt
need tg be satisfied bv ocur sducation iz, therefpre. the
eradication of illiteracv which persists in & depressing
measure. FAny effort taken in this direction cannot pe
deemed to be too much.

Uictorieé are gained, peace is preservad,
progrese  1s  achieved, civilization is ouilt uwp ang
history is made not on the battle-fields where ghastly
murders are committed in the name of patriotism, rnot inp
the Council Chambers where incsipid speeches ave SRLn ol
in  the name af tebate, not sven in factories where are
manufactured novel instruments to strangle life, byt ip
educational institutions which are the seed-beds of
culture, whare cthildren in whoue hantds quiver the
destinies of the future, are trained.

From their ranks

will come out when they grou P, statesmen and soldiers,

patricts and fhilesophers. wha igy determine  the

Frogress a¥ the land.,

The aimportance ef  education has come to be
recognised in various judicial decisions.

In Oliver Brown ve.

Board of Education of Topekd

(¥ Scanned with OKEN Scanner



( U.8. Supreme Court Reports 78 Law. Ed. U.5.347 at

aa0) it was cheerved:

"Joday, educztion is perhaps the most
important function of state and  local
gavernmenis. Compulsory schocl sttendance 13awWs
and the great sxpenaitures Jor sducation botD
demonstrate our recognition of the importance
af education to our democractic epciety. Lt
iz  required in the performance of our ma;t
basic public responsibilities, even service 1
the armed forces. It is very foundaticn CT

good citizenship. Today it is & principsl
imetrument in awakening the child to cultural
ti for later

Vvalues, ATy preparing - ¢
professional  traiming, and im helping hifm
adiust normallv to his environment.

to

Yarious fundamentzl rights erumerated under Fart

111 of our Constitution can be divided into two classes.
{. Injunction restiraining the State from denying
certain fundamental rights like Grticles 14 and 21.
2. A positive conferment o such fundamental rights

under Articles 49, 28 and 26 etc.

I this cennecticn, the following passage Trom

Ix
—_

adl . iet. Magistrate v. §.5. Shuklas (1976 Supp- SCR

172 @ 229-250) may be guoted:

"Part 24503 (R (o Constitution confers
fundamental rights in pesitive as well as in
neaative langulage. e o o et - (S i ) USRI i ) (A o
2202) 5 22(5); B8(1); 26, 2%(1), 30 and 32(1)
can be described to be Articles in positive
language. Articles 14, 15(2), 16(2), 20, 21,
22(L), 22(8), 27, 28(1), 29(2), I1(1) and (2)
are in negative ianauage. It is apparent that
most categories of fundamental rights are i
nositive &s well as in negative language. [
fundamental right couched in negative language
agcentuates by reason thereof the importanc;
of  that right. ihe negative lanouage is
worded to emphasise the immunity From State
action as a Tundamental right. (See The State
of RBihar v. #aharajiadhiraja Sir Kameshwar

2imgh of Darbhanga and 0Ors, ) Thess
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fundamzntal rights 3 v (€ 3 k=1 iy _
Comstitution have tskes Jifferonos Torne. T
of these fundameinial! riphts are wiid to

the tenture of Basizc duman Rightis =

C‘\Upt-.:llc-.‘ir' ‘g Case {l{::-vt.‘.r_’—i'—a) &t o o s " r‘-wh}:_{ e
and Hank Nationzlalisation cas= SHPTa ) Bt
Pp.S&8=71, G7&6&-78)."
Article 21 reads as follows:
ne fecti Y = 1~ = = 3 b b,
erfection of life and personal  liberty,.
Mo  perecn shall be deprived of hiz  life G

persnal libsrty except sccording o Procetnra
gstablichad by 1aw."”

It would be clear that 1t acts a=

§ & Gnield A0aings
deprivaticn of life or personal liberte, "

A question pay. be asked as to whv it  dig gk
i no

positively confer & S fundamental right ta tife o
pereonal liberdy - Tike Grficle 19. The reason 1S, grest
carcepts like liberty and life Qere pPUrposefully left 4y
gather meaning  from giperisnce. They relate g the
Whole daomain of sucia; and economic fact. Tl dirafters
(Tl thia-Conatituti&ﬁ-kngw too well that ernly & staonant

Fociety remains unchanced.

Unlike 5 . Breae -
& I L‘ J 2 5 & )
SRS s ronuired to b enunerated 0

has long t 25 ;
a4 begn Fecognised that thie individual Shald
£ [ W B §

| 3 hava-i
full Protection in EFEF=on

i
i » However, i4 & =

t3 A% fes haen found fECessary from time to

. & &new Lhe Exact nature ang R

ical, SGCial and REBRGT e chanq&B"

Stich Protection,

Entead ] the
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Darﬁitive Mars 21 .

While dealing with the scope of Article £l
was chesrved in Maneks Sandhi vs. Undon of [ndia o
1974 S97 & 620~2%1) that:

"1t jie obvigus that Art. 21, thoual ceuched

in neoative lanquage, confers the iqgﬂi@iﬂi@l
right to life and personal liberty. Ho L e
the rdaht personal liberty is CDHQQFH?H,‘?L 1%
eneuired bv providing that no ©ne apnall ‘b€
Qebrived of personal liberty except &ccording
tm procsdure prescribed by 13w, The flf%}
auesticon that arises for concideration on  the
lanauage of Art. 21 is : what 1s the mﬁablg?
ard content of the words ‘personal liberty =
weed in this  Arkicle? fhis QUEEtlﬁﬁ
incidentally came up for discussion ‘:.a’jl. S0me L'.'?i
the Jjudgments in &.K. Gopalan u.l_btate af
Madras, 1950 SCR 88 3 (AIR 1950 SCqﬁ?) gnd t he
observations made by Patanjali Sastriyz J.,
Mukherjee, J. and S.R. Das, J. seemed Lo pjaC?
a narrow interpretation on the words 'ﬁ;rsonaL
liberty’ so as to confine the protection of
Art.21 tc freedom of the person against
unlawful deterntion, But there was 1o definite
pronouncement made on this point since the
questicn before the Court was oo =g much the
interpretaticn af the words 'personal liberty”
a5 the inter—relation betwsen Arts. 19 and 21.
It was din kharak Singh-v. State of U.F.,
(1964) 1 8SCR 33Z; (RIR 1963 3C 1295) that the
gquestion as toc the proper scope and meaning of
the expression  ‘personal liercy’ came up
pointedly for consideration for the first time
gefore this Court. The maicrity of the Judges
took the view "that "personal liberty’
in the article as a compendicus term to
include within itself &ll the varieties of
rignts which go to make up the ‘personal
iiberties’ of man other than those dealt

is used

with
am  EhHe sSeveral Ciauses of Ar€. 19(1). in
other wagrds, while Art. 19 (1) deals with
particular species of attributes of that
freedom, ‘personal liberty in Art. 21 takes
in  and comprises the residue”. The MAMCr Lty
Judges, however, disagreed with this vigw
takaen by the majority and

=0 explained thei
position in the follewing wards: TR

"N  doubt  the ENpression L
liberty” 1= a comprehensive ons and thzeri?gzi
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mﬁaﬁ,
M

£ -

2= ;"'-_f'ﬁﬁ move freely 15 an attribute of persongl
B dabeurty. 1t is said that the freedom to move
' “‘_,_,y gly is carved cutbt of pernanel liverty and,

'fi,ﬁﬁereiare, the expression ‘personal llberty
= .‘m Art.21 excludes that attributs. In  our
' ew, +his is not & corrsct  approach, Both
-;wﬁﬂﬁ independent fundamental rimhts,  though
- there iz overlapping. There is no guestion of

~ being carved out  of anothar. The
~ fundamental right of life and perscnal liberty
; ha@~m§mm attr;r-t:g;;ré some of them are found

= fundamentel right
Statp can  rely

=K but  that
S  the smaid
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that "there canno: te =
- B8 an urauthorised ictrusion into &
persan’ € hone” .,
L
. -
,‘. r - = ~ = = i
¢ Kesavamanda Bharati v. Kerala (1973 Supp. 3CR

page 13 Mathew T T ;
2 wew, Jd. stated therein that the fundamental

ri. fits S 1 - £ = )
9 themselves have no fised content, most af then

are empty vessels into which sack generation must  pouy
its cortent in the light of its ewperience.. 1t AF
relevant in this context to remember that in building W

& just social order it is sometimes imperative that the

fundamental rights showld be subardinated to directive

principles.

In Puthumma’'s ceses 1778 {2) BCR &37, it has been
stated:

“The attempt of the court should ke to Expand
the reach and ambit of the fundamental rights
rather than accentuaste their mearing and
cantent by process of judicial
conatruction.... Fersonal liverty in Article
21 is of the widest amplitude".

N
In this cannection, it is worthwhile to recall

what was said of the American Constitution in Mussorig

v. Halland 252 U.5. 414 at 71 Bl

Whher: we are dealing with worde that alsa
are canstituent act, like the ronstitution of
the United States, we must realize that they
have called into life & being the development

af which could not have been fore=een
completely by the most agifted of its
begetters.”
Irn State of M.¥. v. Framod Bhyarativa and others
(19?2'(2)'8cale 791) it is stated:
vperause clause (d) of Article 39 spoke of

tgqual pay for equal work! for both men  and
momern it did not cease to be part of aFticle‘
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stated
ﬁﬁ State F’-rzd:‘u:y.,t arg

 tourt of law iz o indulge
IV & Iii of Constitution

ba*éytluslnnary of each
Tis v to sach other,
BEart ﬁf ﬁrtacle 14 as it

- geveral uneniume ratey

&jﬁal liberty je
£5
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2993 (23 3CC 9a
\-‘i‘ =1a Hbas = r;*‘ X :
Eela Bhasre v. State ot SMaharasthira
s v ) = 1l :
i9, he Right zgainst public hanging
5.5.0f Indiz v, Lachmadevi
BIR 1986 3C 4457

: i U5 Buctﬁr 5 95515
d.

12, Snelter
Santistar Euilgder w. N.KI. Toteme
1990 (1) SCC 520
IfT really Article 21, which is the heart of
'*uﬁdamental rights has received expanded meaning From
'.timﬁ ts time there is no justification as to why it
cannot be interpréted in the light of Article 45
wharein the State is abligated to provide education uplo
18 vears of age, within the prescribed time limit,
Sp much for personal liberty.
Mow coming ta life: this Court interpreted in

e —

: Egﬁiihnnﬁ* v. Union of Indis (1984 (2) SCC 161

@ iﬁﬁ'—&#l \..-‘-_.,‘ :_ ;

i1+ i= the fundamental right of everyone in
this country. assured under the interpretation
given to Article 21 by this Court in Francic
FMullin's case, to live with human dignity,
free Tirom exploatation. 7This right to live
with human dignity, frese from euploitatiocon.
This right to live with human  digrity
enshrined in Article 21 derives its 1life
breath from the Directive Principles of State
. Palicy and particularly clauses () and () of
Article 39 and Articles 41 and 42 and at the
least, therefore, it must include protection
of the health and strength of workers, men ang
women, and of the tender age of children
ggianst abuse, opportunities arnd Tacilities
faor children to gevelop in a healthy manner
and 4in conditions of freedom and dicnity,
educational facilities, just ard Mumane
conditions of work and wmaternity relict.
These are the minimum reguirements which must
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(kL

B EERE t enable & nerson to 1avVE WA LN
Bumar dignity and no State - nEitner G0E
Cepntral Bovernment ooy &0y State Goverrment -
has the right tg take =nv agRaDn WG jl!i
dEﬂriVE & REerson af the §n1c}vant g fwmﬁe
basic EcsenNtlais. since the PAreEcei i
Principles 5% Srate folicy .3Dﬁthi”?? _in
clapses (e) and (f} of Articie 57, Articles !

aﬁd 47 are not enforceable in a court 7 =

vy cowoel the S5tate

it may not be possible : St
o mexwe arovisicon

through the judicial CroOCesE : ;
by statutory enactment or execultlve fiat f;r
encuring these besic ezsentials Hh;?h qo o

make up & life of human dignity tut where
legisla{ian ie alreadv enacted by the State !
providing these hasic regquirements to  the
workmen and thus investing thear right to live

with basic tuman dignity, with concrete
reality and content, the State can certainly

pe obligated to ensure vbservance of such
legislation for inaction on the part of the

Gtate in securing implemertation of sueh
legislation would amount te deniasl of the

right to live with hupan dignity enenrined in
Article 21, more 0 i1n the zontext of Article

256 which provides that the executive power of

every State shall b2 so exercised as to ensure
compliance with the laws made by FParliament

and anv esdisting laws whic apply 1in that
State.

This,

rk

ehors

=i

b
s |

Olga Telli=s wv. Hombay

A

Mo tuinal Coroorabace (1545 SCC 945 @ S571-573):

YR tli= PiE s
cetifioners’

argunspt iz

staten whiie summing
cage, the m=in plank of their
taat the ridgnt to 1ife which is
Sdaranteed oy Artacis 21 includes the right to

up  the

tivelirood #pd sinre 3 venl

o, _.d 'if_badﬁﬁz thﬁ& wiill be deprived of

2 I;VE‘*“QBd LT they are evicted from

L ELTY L B b NS e . e :

B e L HevEreRt dwallings,  their

?-; 'an"a.L“nLﬂmaunt to ceprivation aof their

tave 4ntc 38 heRte untonstitutional. For

tieas iss of  araesant :

facidil carrEetness of we will assume the

a;:;l ;P;ﬂ;' ke neESS of the premise that if the

Sos ;i:ﬁm @ik avicted from their dwellings,

el t.f: e deprived of their livelihood.

wRan Lnat sasumption. the guestipn which we

‘ﬁ:?w;?ﬁuffmxﬁgr'xa nhEther the wight to 1ife

e L Fight o livelihood, We see only

VAR ANSWET IO That o - : =

LS 1 “Erﬁ-h%;fat RUEEtlun, namely, that it

cenferces oy -“ii?-:cT Ehe right +to 1ive |
o HrREER 21 ds wide and far |
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Vi
= <y

reaching. it doe=s not mecn marely (hal
camnot be extinguisher or TaXen away 38, SR
ernample, by the imposiiocn and exslacion I

4 =, e
the deathn sentence, replt accorring J
procecure established oy law. Tiat xw ool o0
aspect a7 the riant to i/ o BGUA.

livelihood because, no gerson Can lave withour
the means of living, that is, the means of
livelihgaod. If the right to livelihood is not
treated as & vart of the constitutional righ=
life, the easiect wav of depriving a person of
his right toc life «wouwid be to deprive him of
his means of livelihecod to ths point oF
abrogation. such deprivation would not  ordly
denude the life of its effective cantent and
meaningfulness but it would Mmak. e life
impossible to live. And yet, =uch deprivation
would not have to Le in accodance with  the
procedure sstablished bv law, 1f the right to
livelinood 1is not regarded as & oart of the
right te 1iive. That, which alone makes it
coseible o laive, leave zside what mares 1ife
livable, must be deemed to be an irtegral
“omponent of the rignt 1o life. Deprive &
persen oT his right to iivelihood and wou
shall have deprived Bio of his 1ife. Irczed.
that euplains *the macsive migraticn o¥ the
rural ptoulation

important facet of that -ight is the riint o

T3 Big citaies, They migrate

2cause  tney Rave a2 mesns of  livelihood i

ne vii.soes. The sutive force which propels
: tesertion

et their hearte apd home=z  in
¥il.sae 1s ©he sirasole for sUrvival., that
the strupaie dge-: fe! 3o unlmpea&hable
= aevidence e the nerus between life and
GEAns OF fhey have to eas to

e tas atford the luxury of
2t.  ™hat tney can G0, namely,'eat,
ey rave the means of livelihood,
= Canrent in which it was S8icd v
« AP Behzty  that the right to work
= "E st arcciogas iberty that St
: 1z is the wost precious liberty
stistains eno snabies a man to live
_ “ant te 1ife is a srecious freedom,
o'y  an soservec by Fisld, Jd. in Mumpn  w.
R L a3 X 17 L e =omelthing more than mere
e R4 exssence amd =hk  inhibition agasrst
L Gmbrivaticn of lite estends o all  those
i os and Vactuiies by which life is enjwyed.
obszrvalion was seoied with aDproval by

{175

Sourt in Fharak Bingh v. State of U.P,

el
o

4
- oo
¥
53

i
3
i

*1
r.]

iiveiiasag,
ves Wi 3 Banaead
w5k Bp
i

I
oL

¥
i ri= N

R ¢ g I o IO T Lo ol [ (1 ol

article 3IF{a) of thHe Eanﬁtitutiqn' which
is 8 DPurective Prancipnle of 3State Palicy,
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{ 323°)

provides that the Siaisz shal), 0 partic..

direct its policy tumwrds securania L s
gitizens, men anz woaen  enual:v. TERE
: t to an mﬁze goane Gf 1ivemlibae s,

whick is  anouhEr "3 r‘E‘*-'!‘.'f.'»-:;
: _f E iﬁt&r aiii’ ot tha
. within tne limits of its scotonc
e devciopaent. make etTieCiive
r:.nq she rioht o bfm‘k in
t and of undaﬁi'f‘*“-':'?‘ "‘B*'jt-
4 ides that the Directive

nevertnzle i

ss fundamertal An the
country. he principlas

apd  interpretation of - the
o of jundamental pights. [

’ v Il I_‘4 >y
- .-;__'~ m ) A de
iz deprived of - right
accorsi Just o
nlished Law
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under &rticie 21 of the

CopstituTaln. we
ta see how refusal of = mpndication to sntae
2 medical colleae zan be zzid to affm; x
personzi iibertv guat antesd T i e P
article, cverybody . sapject to =
e€ligibility prescribecd ov 4 -

at liberty +to apply for admission to  tie
medical college. The number of ssats bein
limited campared to the number of aprlilcants

avery Candidate could nrot expect to be
admitted. Once it is held that the tesi is
not invalid the deprivation of pErsonal

liberty, if any, in the matter of admission to
& medical college was according to
@stablished by law. Our attention wes drawn
to the case of Spottwood v. Sharpe. in  which
it was held that due process clause cf the
Fifty 6Amendment of the American Constitution
prohibited racizl segregation in the District

of Columbia. Incidentally the Court made &
remark (at p. 837):

procegure

"Allthough the Court hes not assumed to
défine “liberty" with any areat precision,
that term ic not confined to mers freedom from
bodily restraint. Ciberty under law entends
to the Full range of conduct whict the
individuai is free ta pursue. and it cannot be
restricted except for « oroper governmental
cbiective. Segregation ir wubiic educatiaon is
not reasonably velated to any proper
Qovernmental obigctive, antt thus it IMPOsSeEs on
nNegro  childrea 6f fra Distraict of Cxlumbia

=t
ourden that COons ts gates &n arbitrary
cepgrivation oOh.their ixberty in viclation of
the Dus "rocess Clauss.’
The problem usicers is altcgether differsnt, )
i this case =verybady subject o the minimum
gaalificstips,

rrescribed was at
2fplyY Yor admizaion,

. stlecting =

liberty to
ihe Government obiective
aumoer of them was tertainly
zat Lo grer an-tae Circumstances of the case."

{t requires 1o he carsfully roted that deprivation
@i oersconal  lizerty if done by a valid procedure
wstabijsned bv law. the fundamental right under Article

21 was not, in any manner. sffected. That is the Crus

wvhis ruling. {

now,  coming to Metind Jaln‘s case (supra) it was

(¥ Scanned with OKEN Scanner



Ghserved at

EXpression Faee FE Bas
CDu!'"ts ﬁ’lLlSt E'!'ifEH"CE' bE’EﬁL'E_' 'l:hE"\/ Sl =

- Tifat 15 gEe cu?‘ AL
for &ii ;

Rages 679-80:

i
1

rights E A

| 8

= sxC  tio

[ = g b

the gignified enjovmenc cf iife. it:_:utu;r;

to the range of conduct whfff.t k!i

individual is free to pursue. o he Laﬂﬂl_ e

&ducation flows directlv from Flg?i L”ﬂﬂ llf:

The right to life under @rticle 21 dD:-,r;f

dignity an individual canno? ba~-?:th {J

Unlese accompanied by thg righ o

education. The State Government is undér._ﬁm

obligaticn ta make endeavour to pFGV}fe

educatioral facilities at all levels to ite
Citizens.,”
Education

lends dignity

Garendragarkar,

enligotenment. It is the agrne  that
a Man as wWas rightly observed by

(as he then was) in University

Delhi vs, Ram Nath (1964 2 SCR 703 at 710:

LLE =]

[ 3 ¥ g S

1 R e -4
LG

D= S L

undamental

His? e

LTIt an

T

=N Stai
LETE () SR Bi0&

"There
SPeraaon
l"'."."n('_'i.p] ez
Ve Tonstye.

EVEFy

“Fesolve

ducation sesks to ouiid up the
of the

intellectual,, moral
i lite S0
sducaticgny i+
5 T :JJ.;"E‘Ctl"-‘E- 2T o Tl
tivat
= Wifta-~vis the
Aopted,

CREES |

Cimpieta
LG B

&9 in
AT Mot shayd
Shiarent apn

PEFsOnal 1ty

physical,

by aseisting hie
and emctional development, "

interereted as tgo bring within it
18s 15 be intercreted in  the

iples, This Court has uniformly -

Narmonz ous interpretation of the
directive principles

Ye wil: now Fefer to some of the

L WPy M-ﬂ-_ I‘_t]_g-mas g.(- RQF.
Was helaq.

\ HWRanimity g+

G % 3

judicial
Directive

Vig MGy with

By the court to

4
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The Directive Pranciples conwasmes ia Pa0s
iy canstituts thne sita-rs to clagh e 3 ¥
edifice of & rCimizstic BES at. o

= TE

Fundamental Righis =sre Zhe means the
one can reacn the top of the egifice
The Directive Principles ferm ke
fundamental festure and the socizl gonsciance
of the Constitution which enjoins dpan the
State to implement these Directivs Princlipies.
The Directives, thus provide the policy, the
guidelines and Ihe end of sncio—eConoinlc
treedom and Aris.14 and 16 are the means 0
implement the policy to achieve the enas
souaht to be promoted by the Directive
Frinciples. 8o far as 1ihe Courts are
concerned where there 15 no appgrent
fnconsistency between ihe Directive Prinpciples
contained in Fart IV and _tha Fundamental
Rights mentioned ir, Part 111, there 18 0O

difficulty in putting a harmqﬁiaug
conetruction which advenrces the object ot tLhe
Constitution.”

r
i

i)
s |
c.

In Pathumma &nd pthers ve. State of Kerala

others (1973 ;2) StR 837 € 545-44) it was observed:

"in jact ~in" kthe case of His Holiness
Kesavansnda BEharata sripadagalavare V. State
of kerala all the Jvacges cronstituting the
gencir have with ans woice gaiven the Directive
Princaples containea  in the Conetitution &
place of hoRour. HeEgos and Mukherjes, Jd. 85
chey tham wers Have said that the fundamgntal
pights ang tne Directive Principles congtitute
the “Sanspierce” of cur Constitution. The
ourposs of tne Directive FPrinciples 1s te fix
cartain =00 Lo ang eccnomic coals for immediate
atrainment oY pringing about A non—-viglent
=pcial revolution. Chandrachud, d. observed
that cuar Constitution aims at bringing about &
synbhesis hetween” Fundamental Rights® and  the
‘pirective Principles @7 State Policy’ by
aiving to the former, a place of pride and to
Ehe jatter & place of permanence.

in x iatter case Btate of Kerala & Anr. v.
M.M. Thomas & Ors. (1976) Z BCC F10 one of us
(Fazal fAii, J.) afzer analysing the Judgment
gelivered by all the Judges in the kKesvananda
Ararati’'s CasE {eupra) on the importance of
the Dirsctive Frinciplos observed as follows:

nin view of the principles adumbrated by

(3 Scanned with OKEN Scanner
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A e LA YV
- b = i
this (Court it s cl=ar thff_,t'rmgm,.
Principles 7form the T‘“jaTWJff"_t;E;ﬂ' ‘
Sbw geeial conscience o0 ThE B s A
the Constitution en:oue L.GT'-f;‘I' '
implement these dirgctive ,ﬂihitqi
directives thus provide i Hz’r-w-”-wrn~
guidel ines and the Eng & _,5G+:; EF:%; te
B n . oF Arcicles 14 ang 8 8T8 Y fhe e
implement the pelicy tO hgc”ffue i{éFHT:Jc
sought ta be QFDmGtEd oy the -..fmhulfjt
principles. gn far a5 LNk .Ebhlﬁf,_,ﬁLf
cancerned where there 48 Ef ﬂffﬁf?”f
inconsistency betWEED the dl?EC?iVE prgfnclpaas
fart TIIL, which in tacrt

contained ir
supplement each OThEY
putting = harmoniol

rhere is no  difficuisny
= construction, which
+he Constitutien. Once
mind the

ir
advances the ogbject of :
this pasic fact 1is kept an
interpretation of Articies 14 and 16 and their
scope and ambit become az clear as day".

of The State of Bombay v.

R.M.D.Chamarbauguala this Court ' while
stres=ing the importance of directive
principles contained in the Constitution

ohaerved @as follows:

Irn the a5

iThe avowed purpess of our constitution g to
create a welfare Gtate. The directive
principies of State FPolicy sget forth in Fart
IV of our Constitution =njoin upon the State
tre duty to strive Lo promote the welfare of
the wseaple by securing oncd protecting, as
effectiveiy as 4t mav, & socisl order in which
justics, ‘sorial, ecorosaic and political, shall
%q:ar% alidhe institutions of the nationzl
life.’

STn %h& uiaa af Fetshechang Himmatlal & Ors. V.
ﬁifzg_“ :: Maharashtra etc. (supra) the
::f;.lxi ion  Hemcn of this Court cbserved &s
VRl VCHE Y
Gtéép o ;;“?.Cmstlng the nigh duty wupon the
dru{_“ :Irxve to promote the welfare of *the
p2opie v mecuwring  and - i >
effectiveiy s it ma protecting R
L s My A BOcial order an whach
BhEll  ando JDC}?}' sconomic and political -
hatiunai ‘T$ il the ainstituticns of the
to action ~"u%’ 15 NGL idle point but command
_ we © A8 Can never forget r
[Erils ihat the Conmitvurans ar oo At B
Bhets.  tp  erge ontsution ghligates the
5 \ =
livelihood to ite cip e Sauate means of |
“itizene and to see that the |

| ]
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healtlr and strenath o7 worvers, aor

Sl we
are nct abused, ithat =:gcloeitation, 35;3:
materiai, shall be . tracites. Ir - stort
State action detenciry the wzaber 3ervoons
from social indnstire and il torm "1
erploitation and rzising he ofta ¥ ~

living of the peopls. necessar. WA
economic activities, attiresc as trade Ci
business or commerce, can be J

trade or business.”

In Dglhi Development Horticulture Employees’ Union
Delhi Administration, Delbi end cthers (1992 (4) JoC 99
@ 110) 1t was observed:

“There ie no doubt that broadly interpreteo
and A% A& NECessary logical corollary, right to
1ite would inciude the right to livel ihoodo
and, therefore, right to work. It is for this
reason that thas fourt in Olge Tellis V.
Bombay Municipal Carporation while considering
the conseguences of eviction o1 the pavemant
dwellers had pointed cur thet in that rase the
pviction not merely resulted in deprivation of
shelter Sut also deorivation of livel ithood
inasmuch as the pavement dwellers were
smploved in the vicinity of their dwellings.
The Tourt “ad, therefore, samphasised that the
problem of evictinn of the pavemert dwellers
had vo he viewed also 2 tnat context. Thie
wWas, Oowever. in the context of Article 24
anich seeks to protect p=rsons  against  the
: ' 8f their lifs except according to

lished by lew. This country

" =) f2r nat Jound it feasible to
incorporate the vight o livelihood as &
suncanental +izht an the Constitution. This

ia because The couniry has so far not attzined
e caasciiy to suarantee it and o because
it conmidgers it gny the less fundamerntal to

iife. nAdvesedly, Articie 41 of which enjoins

wpon tThe Siate to make effactive provieion for

SErdi T _3 ‘L.’!e safme 'Withi n the limits Uf itS
c &=

sroncaic CEIraciity ard development”. Thus even
whiise giving the direction to the 3State to
ensure ithe right to werx, the Constitution
szpers thought it prudent not to do so without

[
aualifying 3BT
cuch a conclusion may not be cpen to criticism <o

interpreted it 2avarces spcisl justice.
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wrhe Homeourabl& 2900 antout oot
111 remember hat S T enat the @ind:
v = , f Yy, Sk WIS C whenT Ciwii
Freet Worlo veLE T e REave TRe S
the ' J_FSJ_G Y he Faghet tE e oW cul tirres
was " - o - ' PP e =
wantei‘i‘r ’eaﬁd to conserve :hf}f cefused them.
schoc -E]:r FEE—Ci:t and the MazZis & the Tk
. = 3 — . n . ot =
Wthh i 4 s dld :—'Hjt War't e & o e, .i P
in facts Ly did not want Stace 16, Rl
e 5 = L = - | N
EC*-IGD].B- Ith’ ]‘hg',{ Siml:’l‘?‘ ujﬂrl'trfL.l that

=, = iebtanCE-. . il
e ?S%;d dbe 21lowed to pursuE thear own
they shou

forld i n cultures ang

; ' 1ogw their oW

oms and to 1oLl j i i

izﬁtec+abiigh and conduct ghs;r gwnh %:;uu};

There;ére 1 do not think it is right <« : L:e
¥ i LR "

art pf any mingrity *o depreciate the rights

& i ’

given in article 28(1).

8ir, in clause (2 Df §?ti?19 Eélth?vd _a:i
protected against giscrimination, 15,‘Juf
bl i - # be Many Pprovinces
possible that Lhare mMaYy : .
based on lanauags and therefore . the
Governnent, . the ministey and the legaslature
will be composed dominantly by members of “Ehe
Mma)er ity languacs . This right of ricr—
discrimination will then become fundamental
ang valiuable.

gnd then i elatss (53 of this articie, it
s provided fhat when zas State gives aid to
wducatitri. i1t shall nof discriminate against
aiv  ecucationsel inscitution. on the ground

that 4o is under the  management of &
¢1nur1ty. whether osased on community or on
PENQUAce., and s will  he particularly
apalicavle o e linguistic mirorities. In

h profimca GGJTfri?a:—‘FGF lﬁﬁtaﬁCE,. in  my
if) almost E"".ft?.‘l‘":? ti;_“;;r‘r:ft‘ﬁu t"*hEr-E ks lglandsi
Sl O et sk Ts‘ﬁ ;:cg mr_vxllagee where @
v thir tunnactiaﬁqgi hfﬁaaklng REORLE resldff
EwBl  ombwEen tws diffluve to Rold the.baianhe
Glls we neve to ai R, Rt
minnr;,iﬁa‘mz‘a'v dive to large loinguistic
wsueclal%- 5lllr Vight to be educated =
T lanqﬁ;ae“” :ﬁa Pooatio SheGR w  In  GheE
intarf&re'aw;tn Rt s&me time we should not
sesimilation, we = Ffistorical process of
findres -aﬂd‘tniﬁgizg:t ?Bt to think that for
g eng i ct vears : ese
inasives  eribies Win " et
broceEssen 3hﬁsld ETEV, are. The historical

LA 82 aaloieeo Tree play_ Thes®
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minocrities shonila e Fe=loed t T
assimilated with the oelgiz o7 Ine pnE LT
They ohould ocatual sy 30307 tre  pariuage

the Yocelity "%  tesoRe RSrEC30 AT
puople there. Plosiwics (hey Nild B2 »
a8 St WBTBy Anchesn grEvicses. (PReUIDAE. o
shunld pot hawe ris.g prov.sIGRs G wh i
every child is autom- dt.is” protectes o
aey be cailed his eoei ot =LIREUS. gy TS QT

hend, this _process Eheulid not b
should not be forred. e pever L0
larqe numbers of chiloren. £y i ¥
given !ﬂucation =primary gedncation .- P ¥ N
motner—-tongue. At the s Eime,s thay sooid
pbe encouraged end assisted o ge to b=
ordinary schools of ths provinces and 1O
imbibe the local tongue and ga=t assimiletsd
_with the peoplée. 17 feel this Clause drnes
provide for these contingencise in +the most
‘practicable fashian.

gir, Mr. Lari wanted an amendmant whioch
seeks Lo provide thas every child, ratnef that
gvery cection of the citizens, ehall ne
entitled to have prLimary education imparted (W
its children thsough the wediuan wf i
language of that section. 1 suppose what he
agans 18 that wherever orimary educetion 18
imparted at the expense of thne State, such
i provisicng should be made. But this. I think,
.~ would give the minarst. or section o7 people
: wa & lanouage ths= complete and absclute
2 @ AL ramary ndgucation wiiich the
pecmie oF thi gountry do not have today. In
the direciives we have provided that in
fiftesn vears’ tise there should be universal
primary education. But ro one knowe whether
che financias anid othes conditions in the
rountry weouid permit of urilversal primary
eduration to be estsbi:shed even then. Today
fin ene in Tadia cah askh for primary education
. & right as only ten over cent of the

pomsiation 26t Srimgiry etucation. Therefores
. 2 = T = r : |
¢ is ot ‘possable to accept Mr. Lari’'s
amancwent . Decausg  that would lead to  all

rings of difficulties. IF it were passed, then
anvone  can  Jgo to the Supreme Court and’ '
taxk his chiit @wst get educstion in
parcicular language. That is not practicable
ans 1 do net think sven his intention :
=i: Epst.

say
&

rra

LRSS L

gt e same cime. I think, what
njsarsed for must_be kept in mind 33 & ;ZﬁE:T?
polacy. It shouwld e directicon of the Centr?;
=t
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: ts to =ee that
M0 o cevovineis GUVEYHZiEEns of boys and
2 ever there are_ccnqregépr tongue, schools
S hevs o Sdetine: mot;:nquage. I hope,
uoile e peowided in_that dted all over the
that will be the policy adop : ,

g if there 1% Qoing tg
ety ssesciz g Pl f the houndaries
bte new linguistic revisions O Il G
all the border areas will e t s ; {.5
problem, 1 hope the report of the ingu S_{c
Provinces Commission will centain .some  Wise
provisions to be adopted 1n this behalf.
There should be nc difficulty or hardship
whatsoever in pravinces ﬂhen they are
rearranged or a linguistic basis. For
instarnce, if a Telugu qoes tc one arga or the
other, he should not have any hardship. .AS 1
said, this ie a most difficult and cqmpllcated
problem and it cannot be dealt with in detail
in the fundamental rights. Thas article 23
pravides as much security as can be done in
the Constitution. Other securities will have
to be provided for both by Farliamentary and

provincial legislation, and 1 hope it will be
done in due course.,”

It 1is true the framers of the Constitution took

that view. But the position as on today 1s very

different. The reason i= Article 45 states as under:

"Frovision for frees and compulsory
education for children. - The State shall
&ndeavour to provide, within & periocd of ten
years  from  the commencement of this
Constlgutinn, for free aric compulsory
education for all children until they complete
the age of fourteen years, "

14 years,

Spoken to under the Article, had 1en9:
&90 came to an end. We are .

in  the 43%rd year ©f
Independence, Yet,

if Article 4% were to remain a piov®
wi
=h aad a fond hope, what 990d of it having regard

partan:elnf Primary education?
Prescribed

the im : Lo g
A time limit
under thisg Article, Such g

1.

i%
time iimit ?
found only here,

el
endeavour has not U6
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snd articu i .
and a iate with meaning, we should think the Court
o h ur

chould step in. The State can be obligated to ensure
z right to free education of every child upto the age
of 14 years. On this aspect a useful reference could be
made to what has been observed in Human Rights and
Education Vol. 3 edited by Norma Rernstein Tarrow at

page 41:

"The State is directed to etrive for the
right to education, make provision for free
and compulsory education (Article 4%), @&nd
promote the educational interests of schedul ed
Castes and Tribes, and other weaker sectione

(including women ) .

Education is pramarily the responsibility of
the Gtate Governments, but the Uriorm
Gavernment has certain responsibilities
apecified in the Constitution on matters such
ae plannings higher education and promotion of
education for weaker sections. Most =tates
have enac ted legislation for compulsory
education. at the end of the sinth Five Yer
Plan (1985) pramary education for age€s 6-11 is
free in all states. and for age group 11-14 ik
ig freE in all gacept Orissa, Uttar Fradesh
and West Bengal. In these states, girls and
menbers of Scheduled Castes arnd Tribes get
free sducation, and incentives such &s mid—day
meals. free hooks and uniforms, are provided.
At the secondary stage several states have
free education for all children and those
which do not make free education avalilable to
all, do <=0 for girls., Scheduled Castes and
Tribes. Thus, free education 1n all states is
at the primary and secondary stages

provided
Jcheduled Castes and Tribes."”

far girls.
Again at pageE 43 it is stated:

uegpful measures of achievement in terms of
the right to educaticn are literacy and
genrolment levels. The contemporary picture,
ig not as good as one vould enpect
after 39 years of independence. The literacy
rate hag risen from 1i6.5. percent in 92f fo
z5.46 percent according to the 1981 census.
But regional variatians indicate & range of

nOWEYEer ¢
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above &0 percent literacy in Kerélmqéﬁ -??ADT
20 percent in some states. NeariYTi*; leila“
in the functional age group of 15-3% are still
illiterate (Bhandari, 1981}.

Over fhe last three decade5_of _?1unied
development, rapig grbwth iT faglllfigzs fff
attempted to provide access fDr minof 'i_t'dju
girls. The number of educational anstz uﬁanS
has more than doubled, while the ngmb9| o f
teachers and students has mult1£i19§ _many
times. But despite the fact that ji “p?r;Eht
of ghe Mrural populatiog Ha¥eR BCCeSSs ta
schoole, nearly 30 percent of 614 1year Did |
{40 million) do not go to schoal aﬁd 73 q
percent drop out. @A large percentage of 1the W

dropouts are girls and Scheduled Caste ?”d
Tribe members. The main problems are socic-
ECONOMLC constraints which result .in
educational constraints. Foverty 18 & major
cause for keeping children away from school.”

Article 26(1) of the Universal Declaratiomn of Human

rRights states:
~Everyone has the right to education.
Technical and professional and professional
education shall be made generally available |
and higher education shall be equally
gccessible to all on the basis cf merit."

(Emphasis supplied)
In the World of Science ard the Rule of lLLaw by John
Ziman 1986 Edition =t page 49 it is stated:

t:?he prancipal global treaty which covers i

rézz nflght 15 the ICESCR, whose Article 13

s Daizes  He eéncEal’ right o  education
MClated by the UDHR. but then goes on to

add the fUllBWlng more specific prDViEiGHS:

(Z)  The States parss
art R
Covenant recognizae thaifs to the

achieving the full re

present
. With & view to
dlization pf this right:

(a) Primary

educati
available fre blen sk

& to all; 81l be compulscry and

(b) Secondary

forms, includingEdggsri?n lin its different
secondary educatiar nNicg and vocational
available ang actgésizall te made generally
|ppropriate le

o ann VETY
meg i §i=
NS, and ip P&rticular by the

(¥ Scanned with OKEN Scanner



g T

or ?ESS- 1 ¥ i f !l
C‘g 2ve 1“t Gductlﬁn O ees EdULGtiC“
f= - 'I
]

(c) Higher educati

: (] = =
accessible to 511' :Till 22 iade equally
: - P, g =] - X
introduction of $ree Bducations progressive

L/ . Fundamental education shall o
incaufag=d Or intensified as far as possible
2 1thGSE perscne who have not received or
g E?Ed the whose period of their primary
education;

(&) The development of a system of schools at
ail levels shall be actively pursued, an
adequate fellowship system shall be
established, and the materis! conditions of
teaching staff shall be continuously improved.’

The status of this Article is a useful
reminder of the problems inherent an  any
attempt to create a ‘social’ right of this
kina for individuals against their states.”

No doubt, the above extract from Mohini Jain's

case (gupra) states “education at al)l levels", bDut we
goneider the law has been somewhat broadly stated and,

therefore, must be confined to what is envisaged under

Sciem by Mr. Astok Desai, learned counsel
P/ i

.'€h§§=;gftitla F7haa not been adverted to and the
reliance on directive principles is untenable, in  view
of what we have stated above.

Higher education calls heavily on national

economic respurces. The right to it must recessarily

re iimited in any given country by its ecenomic  and

social circumstances. The State’s obligation to provide

it is, therefore. not aheolute and ammediate but

relative and progressive. It has to take steps toc the

maximum of its available resources with & view to
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- . e full
achisving prugre;slvelv th

ans. But, wity
P iate means N
right of education by all api i

; .on to provide educatign,
regard to the generéal cbligat:

t‘ (1= 'D E.ét J

R, tem by reESOUrces
deliberately starred its educaticnal SYS
iberately =

that it manifestly had available unless it could shoy
that it was allocating them to sgme BveEn MOre pressing
programme. Thersefore, by holding education as g
furdamental right upto the age of 14 Years this Court is
not  determining the priorities. On the contrary,
reminding it of the solems endeavour, it has to take,
under Article 45, within a prescribed time, which time
limit has espired long ago.

Mr. k.¥. Yenuoopal, learned counsel contends that

in the U.3. Supreme Court in the case of San Antonio

Independent School District ve. Rodrigues (1973) 411

U.5. it was observed:

"It is not province of thi=s Court to
create substantive constitutional rights in
the name of Quaranteesing egual protection of
the laws. Thus the key tg discoverin o
whether education is "Fundamen >

tal® 35 pet  to

be found (imcampﬁrisnns) acf the relative

secictal significances
: of educati
to subsisterce ar hausihg A SR pesed

angwer lies in assesci s Rather, the
g SEESin "
right to education e 'S whether there ie &

Aplici : Lo
guaranteed by the Cunszitﬁtzézu or implicitly

But, if &
» 3T really, the fundamentay rights and the

e why
this fundamentag right camnot b

interpreted ip this M

Constitution
does not

Briticle 45-
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Therefore, the cantrary view wae struck in S

S&an  Frtonio
Inderpendent Schaol District (supra).

While dealing with the American Law on thie asspect
in Vol. §7 1969 California Law Review at page 380 it was
stated:

T b

B owrn
Tarken

true that the

guotation from the
Opilnion seemns

stunningly relevant.
literally it would be decisive in
sense  upon  the question of this Article.
Education “must be made available to =11 on
squal terms.! From the vantage point of 1968,
nowever, 1t is no longer clear that Brown
specially concerned about the interest 1n
cducatticon. The UECisiorn fiad scarcely
appearaed before the "furndamental" character o
education become the iui-damental character of
aelft and swimming rigkts, and all  the cases
SLANCE Hi o even the

s 0fMhe

naes

cases involving
pdication, have shown complete preoccupation
: : el
with  the racial fzctor. Meanwhile the Court
. - - . | =5 i
has done nothing | further to suggest t

moucation enioys & cqnsiitutiinnal }Jife BT _ats
(17 P
A to  the orewent position of LiTlMmary
educaticn in India, the addiitional affidavit on behalt
i Uniogns of India filed by rlr. H.C. Baveia, #fAssistant

Education ﬁﬂvﬁ%ﬁr i the MInistry of Human Resources
Development , -ébvernment o'F Inocia. Department of

Education, New Delhi, puts they position thus:

STATUS OF ELEMEMTRY EDILCATION IN INDIA
1 Provision 3 free and compulecry
education to all children until they

complete
the age of 14 yesarsa is a Directive Frinciple

of the Conatitution. Recognising the need Tor
literate population &l hdd provision oof
elementary education as a crucial input for
mation building, the polic)y of the Government
has been to provide all chifldren the free and
compulsery education at le{ist uwpto elemantary
level (pirimary and upper pirlnary level)., The
&th Five Year Plan documeent wade a sericus

(¥ Scanned with OKEN Scanner
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SN T The 7th

. . : 'rablll ¢ ent-

\ference to the d?flrsa n;olmc abﬁU1- the
i L chieve unl*e_ ' UFQ?H This WasS
pl:—.\n o t.lCh 2 z_:.f;','ri.'b ti - ol e
Plan conveyed e S caay palacy =
Cpd gp  aclimEV= Tl #he atd
reinforced mi.o=weY
Eudcation, 1786

EArBE
Progress ovEr the YES= i fesiie bas
S the i
reach ritutions;
. fforts o e ipatitu

2. Luncett?faid increas® in i -the table
led rtn m?rélctudEﬁtE a5 shown
teachers and =
helaw:— :

i lakhs) =
Number of Institutlons (in lakhsl:
1750-51 1990-91
) 1('\' 5.5‘8
Primary Schoclss ey S
(Classnl~") <l
= 0.13 E
Upper Frimary Schools
(Cilass YI-VIII)
) 2.23 7.04
Total
Y%
Number of Teachers (In lakhs):
1&036
Primary Schooles 5,39
Upper Primary Schools: 0.36 1089
Toteal &.24 26.7%
Gros=z Enroclment
Frimary Enrolment 157 591
(i lakhs)
Gross Enralment A L

Ratio

Total Enrolment
(in lalkhs)

Gross Enrclment
Ratie

2.This increace
Svetem with orne of
war Ld , providing
walking

Upper Primary State:

31

U

(2

12.9% 60.11%

prﬁvided Iﬁdian

the larqest systemEducatlcn

$cgiislb111ty within 3 tkm
Mary schoole +o 8.2
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lakhs habitatians containing akout 947 of

: LA B the
LiUﬁLL?-b pupulaﬁaon. Browth in enrclment  in
:_e g*ua('jie af 80s showed an accelration that
&S Tow brought enrclment rates closg of 100
at primary stage. 5

FREE EDUCATION:

4. In the endeavour to increase enrolment
and achieve the target of UEE, all Gtate
Governments have abolished tuition fees in
Government BSchoals run by local bodies &nd
private aided institutaatis ie mostly free in
these States. However, in private unaided
schools which constitute 3.7%4 of the total
elementary schools in the country, some fee 15
charged. Thus. overall, 1t may be eied that
education upto elementary level in practically
211 schools is frees—-Other costs of agucation
such as text books, uniforms, school bags.
transport etc. are not horne by States sucept
in a very few cases by way of incentives to

childeen of indigent famalies or those
belonging to Scheduled Caste/Scheduled Tribes
cateqories. The reason why the State

Government are unable to bear this additional
genpenditure is that 96% of expenditure on
elementary education goes 1in meeing the
ezlaries of teaching ard non=teaching staff.

COMPULSORY EDUCAT LON

5. 14 States and 8 Unicn Territories have
enacted legislation to ma ke educatian
compulsory but the cocip-economic compulsions
that heep the children away from schogls bhave
restrained them trom prescribing the rules and
regulations whereby those provisions

can be
endorsed.

Thus, it has to be congluded that the right to fre

=

education uptad the age of 14 years is a fundamental

riaht.

The rient question a8 whether there is a

fundamental right to gstablish an educational

institution. TYhat takes us to Article 19(1) (g). That

reads as follows:?
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"trade" or "business”

s Lexicen Reprint
o e o Law |
In P.Ramanatha Alyar

1 »
wgecupation” mEans?i

v The principal business of Dn? s ;1fer
vccatioiteczllingf trade, the.b951ﬂE=5 Wg;i?i:
man follows to procure & laging ~or BDRRs
wealths that which occupies Or engages Dnets
time or attention, vncatiqn, .Employmenli
calling, trade; the business 1in which a man is
weually engaged, to the knowledge of his
neighbour.”

According to Black’s Law Dictionary Fifth Edition
at page 973 "Occupation" means:

"Possessiony control: tenure: use. The &act
or process by which real property is possessed

and enioyed. Where & persorn enercises
phiysical control over land.

g o That which principaly takes up one‘s
thought, and energies,

reqular business grF employment; also, whatever
one 'follmws a8 the means of making a
livelihcod. Particular business, profeesion
trade, or calling which ENngages individual‘;
time and efforts; employment in  which one
regularly engages or vocation of his fife i

time,
ESpEcially, one’s

In F.V.G. ; - :
n G. Raju vs. Commlssloner of Expernditure ITR

Vol.B86 page 267 it is observed thus.
"The activity termed " :
?;deglinggF than vocat?zn 2ic2§2:;§n?, <8
resor ted tQStJHC# frmm % hobby ”hitﬁloz: ;;
purpcse  of Q:i’{l-lr1 leisure hourg fn:—m the
therefore, is tp w2 time, Occupation
accupies Himsel 8% With which g i
permanently or i L Either tem .peﬁrsan
180N OF & comsig Pﬂrafaly or
cortinuity of activit Brable period with

Ve is analoguous to &
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business, callin

have wore than - A person

5 _ ion :
year. The Occupations may be o a Arevicus.
the whole year. » S€asonal or for

"Firstly, thers
profession, vocati

profit motive or
To, illustrate, societies
o s or

i i a 3
cusiness uithout sarsies s e S e
= ' Out earning any income or without
. ydp o 1? motive. The vocaticn or occupation
O 00 social service of various kinds for the
up!ift of the people would also come under
@hxs category. The profit motive or earing of
income ie not an es=ential ingredient to
constitute the activity, termed as business.
profession, vocation or occupation.”

can be a

Gh or occupation Wi
On "no profit no lo=
Co-operative

business,
thQUt any
S basis".,

“I1 any authority is.needed, we find it in
Commissioner of Expenditure Tax vs. Mre.
Manorama Sarabhai 19646(59) ITR 262(6Guj )
wherein i1t was held that the educational
activities of the assessees amounted to an
gccupation within the seaning of Section G(&)
and that no profit motive is necessary to
treat an activity as a vocation or occupation
within the meaning of Section 5(a). For all
these reasons, we  must negative this
submission of Mr.Ramarac relating to the
interpretation of the words "business,
profession, vocation or occupation” in section
S(a) of the Ac;f.

In mM-‘E& Inceme Tax Commissioner 1959 Supp.

{1) SCR 13% at p. 137 this Court observed as follows:

"We find no dafiiculty in thinkinmg that
teachinag 1is a vocation 1f not a profession.
1t is plainly so and it 1s not necessary to
discuss the varicus meanings of the word

"vocation" for the purpose or to cite
authorities to support this view. Mor do we
find any reason why, if teaching is &
vacation, teaching of Yedanta is not. It is

just as much teaching and therefore, a
vocation. as any other teaching. It is said
that in teaching Yedanta the appellant was
only practising religion. We are unable 1o
see why teaching of Vedanta as a matter of
reiigion is not carrying on of a vocation."

vjt is said that as the word "Yocation" has
been used along with the vwords "business" and
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mrufeasion,
activities
"Wacation” the
make =

contentions
appreciate the

order to becone

organised. If

gaid, & systematic
to point out tha
single act may ameunt -
business or profession .

& - 1 " - cII
The meaning of "business

Lewicon Edition 1987 by pamnath Iyers:

"Ruzminess 15

arid adanterest of &

himself. There may be a "Business" wWwithout precuniary

profit being at all

"Business" and YTrade" : "Business! haz  a
more extensive meaning  than  “Trade', (per
Willes, J. Harmis vs, Amery 3% L.J. C.F.92)
But  "Ordinarily  speaking, Business is
SYnonymous with "Trade”, (per Chatterton Y.C.
Dedeny . {38 L.R. Ir.67). There
M&A'Y o however , be &
pecunlary  profit heing at &1l
In such connectian,

DElan'{ —s—

larger  word

"Business" g
Gheupations  whic ; _

within the megni: WERLE . Tiok strictly come
Peerean, J, Rolle —wve :
Per  Scruitton, aEEUR Tiee. 25 4 3, Ch.101)

" HLIEir!E'ES” dey
businsse ,

Railwave apr
that occani

) f‘::- ™ -':‘o'!'l T
thEFEfuru~
iﬁdumtry in

In Hinduet

; HER . a4
1Y S20R oy Ak i

&

prmfit-

thowu
(o Toy frofit ., i e

€ run on e
anglly thzyprmflt, though it may be

| C]bS@ Y 3

wiect of business and -
Eria ] =

g ancd ‘ the
ke of Wwhich likewise is +tq

W think that thegea
cubstance. We ?U not
cignificance of BaYLQQ‘Lhﬁt iy
“a vacatian anlact1Vlt/ m?gt be
by that & continuous, OF a5 yas

activity, i85 meant, we have
t it is well knqwn that &
t to the carvying on of g

phject

lack

can be gathered from Lai?
that which engages the time, talept

man" and 1s what & man  proposes g

contemplated.

"Businesg" without
2 contempl ated.

Business" is & very much
than  "Trade” and the viord
enploved in order to include

9 of the word “Trade" (per
lan- The wﬂrd5 1] 1] -

Trade and

NGt mean the same thing..... on

v _gallv business iz carried

- 18 to be Rresumed that the

@€ run &t a lpss.”
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LF]
Blﬁ t:zrszztto bE & dealer within the MEaning
i MUst carry cn the business of
}g. or Eupplyzng goods in Orissa. The
::2ressxcn "business" is npt definsd in the

But z= obcerved b ;
= y this Court Stat
ot  fndhra Pradest <5 o

sh —-vs— @b shi (=
SCE 644 dul Baskshi 19&64(7)

“The erpression “business” though extensivelv
used as a word of indefinite import,

statutes 1t is used in the sense of an
ocCupation, or profession which cccupies the
time, attention and labour of =& rsr:mn,
narmally with the chiect of making profit. 7o

F nagard an activity as business there mus t he a
. course of dealings, either actually caomtinued
 or contemplated to be continused with & profit
' motive, and no for sport of pleasure.”

in Lu”lﬁg

. In  Barendra Prasad Ray v. Ihe Income Tax Officer AIR

;ﬁqai.gg 1047 1931.131 8CR 387 at 400 B & H & 401 A & B

iy Qtﬁit is obhserved:

L
"The eNpression "business” dizes not
hecessarily mean trade or manufacture only.
~ A T bt 15 bexng used as including within ite scope

udzﬂtzans and callings from a
men  The shorter Cxford English
'ﬁé ings "Business" as stated
j ff ofessicn or trade” and a man af
is defined as meaning "an  attornev”
; In view of the above dictionary meaning
uf the waord "business® it cannot be ssid that
the definition of business given in Section 45
of the Fartnership Act, 1890 g3

oy & 54
Mict.C.33) was an extended definition intended
far the purpose of that Act only. Section 45
of that Aot saye: >

'The ewpresseion "Husiness"  includes EVEry
Ty ade, occouoation, or brofessign'.

"Section 2(b) of the Indian Partnership fct,
19X2 also defines "Euslneas" thus:—

"usiness” includes every trade, occupation
and professicn.”

" he observation of Rowlatt, T in,
Christopher Harker & Sons. Y. Commissioner of
inland Revenue, (1%1%9) & KB 222 at p,22g,
"pil professions gre  businesses, byt SE1
pusinesses' are not professions, L ,.% g1o4
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professions  ane
' The same

-——
(%]
A
S

that
(s1nessS- S
alX CommissSlioner of

aam Turbine GO,

SUpDooris the view
generally regarded &S
learned Judge in an other caéi
Inland Revenue —-v&— Narlﬂ?
Ltd., {1920} 1.KR.193 held:
However 1% also used in

" . od :
"The word "Business t sense, as MEAN1ng

another ang a veEry difieren or profession
an active gcoupation : : 3 :

3 s i8 in this
contirnuously carried on and 1; t with which
sense the word is used in the AC

we are here concerned”.

“The word "Business" is one of wide import
ant it means  an activaty carried on
continupusiy and systematically by a Der§0n by
the application of his labour skill with 4
view to earning an income. We are of the view
that in the context in whach the expression
"business" is used in Section 9(1) of the
Act, there 1s no warrant for gQiving &
restricted meaning to it excluding
professional connections from its scope".

In each of these cases, depending upon the statute,

either ‘“occupation” or "business” has come to be

detined, Certainly, . it cannot be contended that

eat i '
ablishment of an ®ducational institution would be

(1] b "
usiness", Nor again, cnngd that be called trade since

no tr ading ElEtiVitiEﬁ Cm‘” on,. Equl;lly it 18 not A
- 4 ,
pl"ﬁfEQSiQn.

ik
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1978 (3) SCR 207 to urge that the activity of running an

_ : \ & Pass.
gducational institution was an industry. In that gcase

trishna Iver, J. oheserved:

"Tao christian educaticn as & mission, EVEﬁulf
true, is not to negate it being an Iﬁduﬁtffi
we have to lock at edulation activity fram tne
arale of the Act zne so viewsd the ingf?ﬂl&htﬁ
af education are fulfilled. Education 1%,
therefore, an industry nothing can stand 1n
the way of that conclusion."

This ruling was relied on in Miss Sundarambai v.

Guvernment of Goa 1988 Supll. 1 SCR &04 at page &O8K.
It was held:

"Thus it is seen that even thouah an
educational institution has to bhe treated as
an industry dm view of the decision in the
Banvalore water Supply and Sewerate Board V.
R.Rajappa  (supra) the question  whether
teachers in &n educational institution can be
considered &= workmen =till remains 1o  be
decided."

It regquires to be carefully noted that while
considering -aéi’to{whét woyid  constitute an  industry
under the En&géiriai Dispu?ez Act, these observations
came to be mads. Certainly, that is veryv different Trom
clawuming a Yundamertal richt under Article 19(1i)(qg).

Even o©n general prionciples, the matter could be
approached this wav. Educational institutions can be
21vied g der two categories:

1. Those reauuring reccgni{ian by the State and
‘2. Those who do not require %ﬁch a recoaniticon.
It is not meire an est;blishment aof educational

institution, that iy urged by the petitioners, but, to

(3 Scanned with OKEN Scanner
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it
instt damental
.xianal , RO Funaad S
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run the € abgalutel

There 1% The  riaght

by the state. v citizen-
: n
» in é . x M o
i on o nstitution
to recogni® " aducatlundl 1
n the
and ry

ectablishment y on the State ﬂermittlng’

: nl
s 1EE% o
g recognd 100 g fulfilm
State's re ! an the BNt .
jey decision AF 4
ic
to a pol

g of the Statute-
under the Statute or the

pLH"E—LlE{ﬁt Tr[E'rE f Qe . ;ﬂ}ﬁei"’g’? i 2 t

the conditlo

issi0n
dependent on  the per miss

= Oy (}L‘.al'l (R Vs
o WET , t f_‘a“n’\_t LQ tL‘
’ Y + an E}(F‘.Cutl e f
eniercise of a

i aOEin .
& @undamerital right. Then 34=

dictate a different course. :

The logical ~ corollary of holding that 4
furdamental right to establish an educationg]
institution is available under Article 19(1){(g) would

lead to the proposition, right to sstablish a university

also. In fact, this Court had occcasion to point out in

S.Azeez Hazha and Anr.

vS. Union of India 1968 (1) SCR
833 at pace 848 thus:

"Before we 4o =o w

the words "educst & =hould like to say that

VEry Wida > ._ipﬁﬁl iﬁstitutions" are of

Univergity algﬂpnrtThﬁnd e ikt .

behalf of the Union nfl?ngis Lo oo
= 0

#NG therefore it

He  pogits
estahliahment Bftlnn

Cmnstitutlnn ¢
Theyrs Was ng e :
Private 0 v . e
Univiersiqy
Private
Uhivarsit

Fespect to the
before the
A0 19850 was this.
whict Prohibited any
frum €stablishing a
Gpen to a
establish a
; ] : in CoOmmon
ey e i heee ictl?ns Which asre not
i oty ﬁgieu:ivergitiig‘

- hay Bachers for
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~ But what distinguishes &
from any other sducational
. fhat 4 university gr"aﬂts
ite own while other Educatlnnai
1n5titutlans cannot. It is th;n QFBHFlﬂq Qt
degrees by & university which distinguishes 11
fraim the ordinary Fun ot pgucatiana
institutions. {See OSt. David’'s College.
Lampeter v. Ministry of Education 1751 1 All
E.R. 55%), Thue in law in Indiz there was DO
prohibition against establishment of
universities by private individuals o bodies
and it any wniversity was =o established it
must o©f necessity be grenting degrees hbefore
it could be called a universitv. But thouah
b such a university micht be granting degrees it
did not follow that the Government of the
country was bound to recognise those degrees."

IT there is no fundamental right te establish a
uﬁiversity a fortiori a fundamental riaght to establish
an educaticnal institution is not available.

:;”_ By dimplication aiho_a fundamental right of the
nature and characturﬁgﬁéiiffad under Article 30 cannot
be read into Article 19ff)t§}. The conferment of such a

- an the mtngfitiﬁs 1&-3 pnﬁltlve way under Article

'fuw g& a fundamental richt in

J this behalf in every €1t§zan ﬁf the country.

In Ahmedabad S5t. Xaviers Cclleag_Sucietz vs. State

of Quiarat 1975 {1 3ICR 173 at page 191 it is abserved:

" The right to establ-sh and  administer

€t a.woamed institutions of their choice has
beer gonis~iwd op relicious ang  linguistic
miporitic: sc vhet the majority who can always
have Tnei  riah®s by baving proper legislation
g npt <335 & lenislation prohibating
@igp{jjiij; io gstablish and administer
coucac:anal ipstitutions of their choice. 1

th= gcone of Article 3J0(1) is made an
entension of the right under Article 29(1) as
the riaht to establish arc administer
sducational institutions faor givino religious
instruction or for imparting educstion in
thelir religicus teachings or tenzts the

G‘ Scanned with OKEN Scanner



of minorities to estag

Ligy
rignal dnstitution

of

pight

fundamantal i

G
ar aulminisvEd
he Laken away. N

'I (Emphasis supblied)

their chaite will

At page 192 it 1s observed:

i a special right to mihuritiea

{;ucatimnal iﬂEtitUtiDﬂﬁ oF their
. This gnurt exid that the two grtlﬁlei

create o separate rights though it ;_

c:zafiietiiat the rignts might meet in g B

RLESs =

Case.,

Hmticle L&
to establish

The real reason embodied in ﬁt?i?le S0(1) of
the Ceonsztitution 1S tﬁE CDnmglﬁTCE _Bf the
nation that the minorities, rellﬂ%ugg - el
B linguistic, are not ?Tﬁhlblted IfFGm
Qﬁtab'igﬁing and adminiatarlﬁq educationa)
wra® s snticns af their choice for the PUrpose
of oiving their children the best aenersl
education to make them complete mer and Women
of the country. The minorities are given thic
protection under Article 30 in  order to
presgrve  and  strergthen the integrity and
unity  of the country. The sphere of aerneral
seculalr  educatiends intended to develon the
Commonness of boys and girls of our courrbry,
This is dn  the' trile =pirit of liberty,
BOuality and fraternity throuah the medium of
education. If Felicicus or limguistic
mingrities are "ot aiven protection  under
frticle 30 fig iEekgblien and  adminicter
Bducational institutions of \their choice, they
Wwill feel 1solates  and separate. General
sSetular Eduﬂatiﬁn will CEeEr doors of
PeErteption and “act-=e the natural light of
MG Tur o REMRTRATER & I9WE in the whnle.!
Then speain., at Page 224 it iz chserved:
theThiinSﬁffez:'g?:ing Lone Special riahts t?
Fivi legsd 'ié; §: Inat P = 5 g o

EAOE Pambizired section ot the
T b Dt A el e o8 it

te give to ¢ s o

A teeling of confidence:

Thﬁ et CE e af Iﬁdi; il i

imTEt:;H;r z fad ﬁreaghed the et af

CJ. GH_ oL g ] ‘l'.!‘"l A FE pin ljcity - Sl i

Sggf“'g Jlanss were Efshrined i the

AERTANAEIDN . - Bameaicg SO : i ties
el s Ly g RECigl Fighte for  minnrits

real  efi ¢ Nk e create inequality. Thel’
laUFLNQ Lhe pFEEerVatiuh of Ers minﬁflty
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one and by guaranteeing to  the
incrities  autonomy  in the matter of th
administraticn wf these institutions. The
differential treatment for the minorities by
Ggiving them special rights 1s intende¢ o
bring about an egirilibrium. =o that the ideal
of E"equ.aiit'-/ mav not be recuced to & mere
abetract idea but shouwld becoms & 2 1iving
reality and result in true. gsnuane eguality,
an  equatitv not merelv in theorv but alsc  in
fact. The malority in a svstem of adult
franchise nharcly neegs any brotection. It can
look atter 1teeif and crotect its @ interests.
Ay messure wanted by the majority can without
much difficulty be brnught on the statute book
because the majio: «-*qan get that dane by
Qiving  such e to the elected

~ representatives. ] enly the minoritie
. vho need protec 7§g§,art1c1e 30. besides
ome ather ar gﬂtend to afford and

.

The argument tha y actitivtv or nccupa&@ﬁﬁ by
ﬁf%‘q Eing abnoxious or harmful  to
2 entitled to protection as

e i, s N T B _ >
the very nature, sann tfied to be protected as

Tundamental riaohts,
foccordingly, it is held +that there is g
Tundamental riaht under Article 19(1){g) to ectablish an

educational institution. if Fecoonztion or affiliation

i5  saught for such an =ducaticnal institution. It may
be  made Clear that anv one desirous of starting an
E institution purely for the -pi.;rpﬁses of educating the
Students he could do so but Sections 22 and 23 of the

University Grants Commission Act which prohibits  the

1ﬂﬁﬂifd3&f.éuqraes except by & University must be kept in
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p 1 .
1 ‘Ch EE o
et guestion Wi m
The nent - . osion make the sducggi.
f‘illdhlu i)
coanition or artt.
is: does rectati= i e R
: y? we pr"";”—-‘ =5 — L ] ST
i‘tallty. N
ek P LmED

) . i O an in )
institutl the following cases,

e to
3 i sferante
thi= auestion with

: = Sehravardi 198y ;.
‘halid Mujib Selravarcl el
vs,khalid 1ee=s

Infjay Hasisg
nd 37 it was ohserved:
SCR 79 at pages 76 and -
cmAodnn S95 to whien a
" geter minind

"THe teskis for S e to be an
corporation cal te =?id Government mav
_ _1itv @©r agency of : Y
instrumentsli S '+ from the judogment in  the
now be called oOut i 4 : S Thaas
Creginotional Airport Authority’s case. These
nLeria b or clinmghino, but

teste are not conclusive

PR indicative indlclg which have 1
tDI be used with care and cauvtion, becagge
while stressing the necessity of a Wicle

meaning to be placed on the enprgsalon "Dthgr
authorities®. it must be realised that it
should not be stretched so far as to bring in
everv autonpmous bedy which has some nexus
with the Bovernment within the sweep of the
expression. A wide enlargement of the meaning
mist be tempered by a wise limitation. We may
summarise the relevant teste gathered fraom tre

decisian in the international Alirport
Authority's case as follows:

(1) "One thina is clear that if the
gntlfe share capital of the Corporation
is held by Government it would gpo =

long  way tnwards-indicating that the
Corporation is ap

instrumentalit ar
2YJENCY Of Government v <

(2) "Whera the fip

4 SNCizl assictance
aof “he= : - = =3
almc;:L §taFE 1S SO much g= 4o et 1
Cor oo t'wntlre‘ Expenditure of the
indgcri-lnnf 1t would afford S0
imprean;in SOl torporation being
il __9 &d viith G S

eracter . governmental

(3} %1t g

Tactor 57 also pe

& relevant
| Corporation
Statug Which 3is the
Stsate Brotected.”
(4) "Exris: 2
Deryasive State Eznc“
indication that

- e Wheth
en)oys fl'rClnlapnly s thE

of  deep and
mavy afford an
breoration ie a

Nirgl
the ¢
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"I1¥ the functions of the
ion of public importance and

related to gavernmenféi
nctions, it would be a rel?zggg
factor in classifving the corpora 1rf
as &an instrumentality or agency o
Government."

{6} "Specifically, af &
department of Government is transferrsd
to & corporation, it would be a strong
factor supportive of -his inference of
the corporation being an

instrumentality ar AgENCY ot
Government,"

I'f. on a consideratian of fhese relavant
factors it ie +ound that the corporation i= an
instrumentality gr agency of government, it
Wwouid, as pointed out in the International
AFirport ARuttiority s case, be an ‘authority’
and, therefore, 'State’ within the meaning af
the expressiorn in Article 172,

We find that the same view has been taken by
Chinnappea Reddy, J. in & subsequent decieion

af this CoMpt™ in  the U.F. Warehousing
Corporation ¥. Vijay Narain 1980(3) 800 459

3re  taking particularil

Ranganath Mishra, J.
the Court,

{as he then was ),

hfi@rnéféﬁccihct"aﬁalysis of the
law on  the Euhject-'tbncludes if Tekraj Vasandi VE.
Uriign of india 1985 (1) BCC 236 a3t page 257 as under:
"We have
registered
whiich hav

seRveral Casec
under Societies
& been trexted as

of those Casas it would g&ppeEar on ahiglvsic
that either Qovernmental businese had  been
under taken by the Soci

Pec ted
to be the okl i ate’ had
been undertaken t

the Society ' Tuncti

3% has [ean cGinted out on more  than one
BCCasion by this Court. governmental control
is  very PErvassive and in fact touches 11

of SoCieties
Registration Act
‘Btate but AN each

Epeaking faor

Entire cacg
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{n the ansance
1 .En-'}_:rErlL..t_*' ets ¢t DEe made.
ye of socid the TE==T B
aspects ~pion of pveiry non-
4ir spplicé ¢ =urning =
of a fair # ty of —pentcy o
Eilowen. 8 poualhlil Y nto @ B Iy
khere 3o c..rjEJ.E‘L“' irns That aobviousiy
DENEFERIe R the Grate- - he far
1ity of 3 and may  HE
InBTIUA ETEAALS ve the rLLf pRsE -Ff the matter
would not BBE d plct!.’-f"e o e (B
: t»v ﬁ era G n’l-’- |."i fiet -t
from reality. dl--w::-("‘u.!‘: N
taken and & as and himan
has to be tan : he realitl v +
veening b t reach &
bG Dplled r.iw {19“.’ 50 as= (o] ) I
) 3, y N Wi
expRrlencEs in Wden Hawving q;ve? tt'-
reasanable  CONE L e o the facts © him
ansious’ copsideRdtielT "o oS, tgsepold  that
[ B} =
case, we are Aot in & @ e e Lm-erot:'ill’f‘f' of
ICFS is erther an agency the purview of :
o3 cur“u-:« Nlthlﬁ s, o N
the State sa as sesiele M8 of tha Y
‘mther authorities’ ig ICFS is & Ccase
A be ’ﬂU':t =AY f_'_ht".t
Constitution. | in many Ways and  the
of its ‘type = SR ot praperly Aapply ta
normal tests may DEf”aD' ' e
test ites character.”
i ferein to  the
The same learmed JUDOE, atter refe g
, X e ld= 1
teats adumberated in RIEY Hasia i{supra), helds 10 ALl
’ c
India Sainik Schools £ loveas’ ASS0. ve . Sainik
Sehoo Society 1939 Suop (1} SCC 205 at 2123
V.. ...that the Sainik Schugt Socisty is also
‘Btate’ . The entire funding is by the Gtate
Governments and the Central Govermment. ThHe
averall contrel veste in  the aovernmental
authoritv. The main object of the Society 1%
to  run schonls and prepare students for the
ourpose ot  teeding the Mationsl Detence
Arademy. Defence of the country is ane of the
regpal functicns of the State.” d
Appiving these teste, we find it impessible to hold
that @« private educational institution either b
recognition or affiilation to the university could ever
e called an instrument ot ;
wntality of State. Recoonition 1%
for the purpesEes of contormi ;
rming to the standards 1ai0
dowr by the State. Affiliati : _
V4 lation i wlth l‘-'t?'qal"d to the
evllabi and the course af s _ pre
' UoY. Unless and antil EhEY
S im  accordance  with L
e i the ﬁregcriptian of t e
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would not be conferred. The

degrees
educational institutions prepars the students for the

examination conducied by the university. FHErETHre,

they are obliged toc follow the syllabi and the course of

the study.

i & sequel to this, ar important guestion
arises: what is the nature of functions discharged by
these institutions? They discharce a public duty. If a
student desires to actuire a deoree, for example, in

medicine, he will have o route thraugﬁ & medical
cellege. These medical colleges are the instruments to
Cattain  the qualification. if., therefore. what is
discharged by the educational institution, is & public
duty thag reawires, duty to act fairly.
In such a case, it will be subject to Article 14.

! - -4 i .
aridi  Mukta Sadguru Shree Muktajee Yandas Swami

( __

Suvarnz Jaxanti-&&hdt&a¢

Samarak Trust vS.— Y. R.Rudani

1989 (2) 8CC &91 i= an interesting case where & writ of

mandamis was issued ta a private college. In paragraph

12 at page &97 it was held:

“The ESEEnSE af the attack
malqtalnfbility of the writ petiton under
Article 226 may now be examined. It is argued
that the management of the college being &
trust registered under the Bombay Fublic Trust
Act 1= not amenable to the writ iurisdiction
o7 the High Court. The contention in other
words, 1S that the “rast: i iR private
institution against which no writ of mandamus
can be issued. In support of the contention,
the counsel relied upon twe decisions of thie
Court : (a) Executive Committee of Vaish
Degree College, Shamli v. Lakshmi Narain
(1976) 2 SCC 28 and (b) Deepak Kumar Biswas v.
Director of Fublic Instructions 1987 2 &5CC

(ol the
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rwo Cases Lhe
(= ¥ % 1 =
'rE“ o1 th » DE"DF’-EE L,{'_'J.]EQ:-
the 1 W et 2 it
PAD k5 et itutaal pperative e i
t im o
FESpOﬁden,, 2 t—eglﬁ"ter?d C he Callegg Y [ Y=
managed DY sileg against = o, tement It was
A suit was ! cipal for reln:ermmit*ee o the
. ‘ A (i g .
dismissed F‘Ef’é the Executiv® 4 under the Co-
contended E Eh 4 FEQiEterE;;iliated o the
[}
pollege Wasls i o ast ahe B e Meerut
operative SpciEties psequently €8 TEETHC
S L= 5 i .
ggra Universlty {and Sszwtﬂfv body . The
Univercity) 8= B°8 S5 s, 1les in the fact
=~ s COf enc =2 3 h
importance of thl-_ rein%téteme“t aogAd be
' as Cas€. vioclation of

that in SUL esef SV F o
1T [=8=1-1

: f the dism: ; L e B

m;dfzigrvlgbligatxan. put thtg C2;5 gre e

4 t“é contentian. 1 ser :

to ac:cept ne © CD}.IE‘GE . Koghend “

= at the
+ the management © i inder &
t:?tttugv body since not Ereafed oy 0: l””“ )
statu ./ S e emphasised tha Al
statute. 3 statutory

which adopts certain :
wiil not become & statutmiy bady
agvee cannct envtarce &
: & ert—

inetitution
provieions
and the dismissed emol : =P
contract of personai Service against
statutoiry body."

At paragraphe 15 te 20 1t was held:

“If the rights are purely of & privawte
character no mandamus can  1SSUE. if the
management of the college is purely a private
body  with no public duty mandamus will not
lie. These are two exceptions to mandamnus.
But once these are absent and when the party
has no ather equally convenient remedy .
4 mandamus  cannot  be denied. It has toc be
appre;;ated that the appellants—trust Mas
man?glng the «ffiliated tollege to whicn
ESEI}C money 15 paid a5 government aid.

L6 mOney paid as government aig ia &
Major role 1n the control ma i i
wgrklng af educationa] iést.:ln?enance ohE
aides institution likl vtions. The

LB government

institutions dischar 3
£ : 3 de public - " -
E:b;zgirtinq education tg Etud;ﬁzgtloghby ?ay
affiliatihn the rules ang reaul ation L A
1 Lating Unlversity_ Thei _'? of the
closely SUpErvised F activities are
authorities, Emplay
TR |
& er, (Se - an .
Administrative E’E\E 198 Evolvin L !:lt..l.b%lc
S0 are the seryi v b?_N-P. o (193? Indiam
Staff, When the G nCitions of Hi fa 236)
regardinq'té-‘ha Unlversity tak the academic
on  th manégzégnzay SCEIES, i: ii?la de;is%aﬂ
the academic Staf% aThE SEIrvice condgtig:ndng
i (2=

e
. thEPefDre, not  purely
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super—added

haracter. 1t has
! : University gecisions creatang &
~ legal right-cuty rekﬁ}ianship hetwsen  the
ctaf{ and the management. When there 1S
grnicstence of this relaticnship, mandamus
cannot bz refussd to the aogrieved party.

taw relating to mandamus has made

spectacular advance. It may he
rerogative writs

1imited scope and

The

the most
recalled that the remedy bv o

in Enalancd started with very
zuffered from many procedural disadvantages.
Ta overcome the difficulties, Lerd Gardiner
N (the Lord Chanceller) in purusance of Section
=(1)(e) of the Law Commission Act, 1965,
requested Lthe Law Commission "to review the

enisting remedies for the judicial control of
administrative acks and omissions with a view

to evolving a simoler and more effective
procedure” . The Law Commission made their

"%y report in March 1576 (Law Commission Report

- No.73). It was implemented by Rules of Court
v (Order S3) iu 1977 and given statutory Tforce
o i in 1981 by Section 31 of the Supreme Court
£F ) et 2983.  BR _combined all the formec
we remedies into on sading cailed Judicial
Review. Lord - explains the scope of

this "judicial re :

# courts could grant
wmas appropriate. Mot
iorary and mandamus, but  also
s and  injunction. Even

= damages. The procedure was much MmOre
simple and sxpediticus. Just a summons

instead of = writ. Mo Toirmal

pleadings. The evidence was given by

affidavit. A= & rule tatad Cross—

¥ eramination. no discovery. =nd SO
Torth. aZut there weiE important
safeguards. In particular, in order to

qualify, the zpplicant had to aet the

leave of a judge.

The statute is phrased in flexible
terms. 1t gives scope for develooment.
It uses the words “having regafd to" .
Thase words are ver indefinite. The
result ie that the courts are not bound
twand and foot by the previous law.
They are to "have regard to’ it. So
the previecus law as tc who are - and
who are not — sublic authorities. 3is
not. absolutely binding. Nor is t?é
crevicie -lal a5 Lo the @atiers- 3P
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e :' =
=0 4 bE o ar:t
cop pelief MY "0 Tgevelop
& of whach . aage €80
respect @1 _+ the jued fhink best
Thic means that = TheY s {See
: ublic g e are doing. e
Lhe i;e have done i r:'t Mo - Laro
WP e = YOS -
2" Cloging Chapter Y
'_ 3 e ,.-‘"_-.\‘II
Dennind P- Le= rive writ of
- —r‘DqE‘ " : )
the pre =l ~uthorities
- ) . 3 = ') 1Oy L L=
There, huwr:.v’i'-!-d Dﬂl"f' to rjubfl‘\- 5 A ns The
mandamus is con LEr—rre.Bf public ducy - " {'
¥ (1= 2 % 2t
o CDmpEl pEFfC Pd;,r =0 mearli every ooy
pRoac auEngRCY I:a*wte _ and whosg POWErS
- = L L,
which is created b?'Afi*Ed By statute. =50
+ - = 1 s v
and duties mrzt G;tal Y ) authorities,
= e v==x aibiwaibh 3
gEvEEemen o and statutary undertakings

all ‘public

arid =11 imitatiaon
;Jthorliies'. But there 15 019 = ?tml the
f . \r High Courts to icsue the wril an -

aor o R Article 226 confers wide

nature of mandamus’ . : _ e
: the High Couris to issue wr1t§ in
s writs. This as &

police authorities.

corporations. are

powWeErr s (a]g]

the nature of prerogativ ‘
striking departurs from the Engllﬁh iaw.
Under Article 226, writs can be Jsgued to ”any
person  or authority". It can be issued far

the enforcement of any of the fundamental

rights and for any other purpose” .

18. Article 228 reads:

228, Power of High Courts tc 1LESUE
certain writs. - (1} Notwithstanding anything
in Article 32, every High Court echall have
power, throughout the territories in relation
to which it exercises jurisdiction, to icsue

:o ranyi Eeran or authority including in
tﬁgrzpr i & .iaags, any qovernment,- withirn
s erritories directions, orders ard

:gitﬁf including writs in the nature of habeas
andpu:értzg:??musp prahibitinns quo war;anta
SULy SR amy of bk
o em
ﬁnfgrcement of any of the Fightslc’, for the
art IIl and for any other purpocennferred by

The scope of :
: th et
explained by Subba Ra;lsa article has been

ITO 1965 3 3CR 536 *+ In Dwarkanath v.

Thie article ;i
£ is ¢ :
phraseology and it EiEChEU i comprehensive

power  aon th : facie ¢ .

whereyer ii H%gh qﬂurts to r;“fers a wide

designedly Msedls Toung, The acg injustice
i L= | ! F

Ehe nature af the paars lSMGuage in°2221t9§*°”

scribing

and  the person » the
Ean  be eisrciged. oLhBrity gg;gg:i fo; which
? whom 2t

Can j
1SSue writs in  the

(¥ Scanned with OKEN Scanner



its as understood im
t the scope of those writs also  is
the use of the expression "nature”,
ewpression does not eqguate the
can be issued in Indis with those
in Er but anly draws an analogy Trom
them. That apart, Hiah Courts can also issue
directions, orders or writs other than the
prerogative write. It enables the High Court
to mould the reliefs to meet the peculiar and
cemplicated requirements of this country. Any
attempt +*o eguate the scope of the power of
the High Court under @rticle 226 of the
Constitution with that of the Englich courts
to 1ssue prercoative writs is tao introduce the
Urnecessary procedural restrictions orown aver
the vearse 1in a comparatively small country
live Enoland with & unitarvy form of government
inta a wvast country fike India Tuncticoning
under a Tederal structure. Such =
Caﬁ%tructicn defeats the purpose of the
#rticle iteelf,

The term "authoritv® used in Article

22&,. the context must receive a libearal

meEning unlike the term in Article 2.

Article 12 is relevant oniv for the purpose of

enforcement of fundamertal rights urcer

Article 32. Article 226 confers paower on the
High Courts to issue writs for enfurcement of
the fundamental rights as well as nor-
fundamental rignts. The words “any person  or
aunthority" used in Article 224 are, therefars,
not  to  be confined only  to  statutory
autharities and  instrumentalities of the
State. They may cover any oiher person  or
body perfaorming public duty. The form of the
body concerned is not very aquch relevant.
What 1is relevant is the nature of the duty
imposed on the body. The duty must be judged
in the light of positive obligation owed by
the person or asuthority to the atfected party.
No matter by what means the duty is imposed.
if a positive obligation exists mangamus

cannot be denisd.”
The emphasis in this case is as to the nature of

duty imposed on the body. It reguires to be observed
~ that the meaning of suthority uncer Article 226
BN (i e gistinguiaming His sane fere Fue  Aricis

he emphasis is on

came ToO

ﬁgﬁ In spite of it, 17 t o
-]

t——
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: i lE

ty o = came princil | |

duty on the sane P o public duties.
iseC 1= oy

£ tional institutions dischaiC -

ST ana ] Y

; s eyt receiving

i tutions 7 ;

. i f the educatianal insta
rrecspective o7 wh |
a public duty. T

i Lo

aid it should be held that 1

AN

s

B & t - tL £ ‘ ."h‘t.
T! DF.I tHE na ire [

s R v Panel an Take-@vers 1987(1; All England
1 L i

’ - , . trer'véd:
Reports 564 at page 568 it 1= OBS

"The P"incipal issue in tnis appe::&’ a?ﬁnt;lf'
only issue which may matter 0 ¢ il qug
term, is whether this remarkable body *Bma.ux
law, Ite respectablity i1s bpeyond question.
8o ie its bona fides. 1 do not doubt for one
moment that i1t is intended to and does operatw
in the public interest and that the anormous ly
wide discretion which it arrcgates to itself
is necessary if it is to function efficiently
and effectivelv. While not wishing to become
involved in the political controversy on the
relative merits of self-regulation and
governmental or statutory regualtion, I  am
content to assume for the purposes af this
sppeal that self-regulation is preferable in
the public interest. But that said, what

is

to happen if the panel goes off the rails?

Supppse, perish the thought, that it were to

use its powesrs in & wav in  which iR =

iin;festnv unfair. What then? Counsel for
1=}

Fanel submits that the p=
the support of e

markets and

_ would lose
Nzﬁ?ézg opinion in the financizl
e

aperate. Further or ali2i2;$i$glyca2::??e t:
could and would intervene. Mayb; h'iamen

long would that take and who in thé Jj ‘?Ow
could ar would come teo the assistanc midnglme
who were being BRpressed by such cﬁnguthfhose

At page 874 it is held:

“The picture which em
er :
act of government it wagesdzs.clear‘ RS
relation o take—QVErss Cided that,
central self-regqulatory body h.Shculd be a
zipinitEd and sustainad o : ich _wauld be
stztﬁtz:y PAWErs and Penaltice wﬁerlpher? 5t
=tatutory  powsrs  ang “herever non-
insufficient aor n0n~ex13tenpen“1tles were

Sr where EEC

ah
in
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I

requirements called for statutory praovisians.

At page 577 it is held:

"tn  fact, given its novelty, the pzu?rez-l ‘flf:’:‘-
gurpriginoly well into the format wh:ch‘ tﬁf%
court had in mind in & v Criminal Injuries
Compensation Board. It ds without doubt
performing a public duty and an important one.
This is clear from the eipressed willingness
of the Secretary af State for Trade and
Industry to limit legislatiocn in the fiela of
take—-overs and mergers and to use the panel as
ﬁl the centrepicce of his reoulsation of that

market. The rights of citizens are indirectly

atfected by its decisions, some. but by o

mean® 211 of whom, may in & technical sense be

f%kd te have assented to this situstion. eg
che membere of the Stack Esxchange. At least
ire i s determination of whether there has been

& byeach of ‘the codestit has & duty o act

JHOtetally. andepteaEsloiee  £hat | Ste raison

Ce tre is to de equity Getween one shareholder

=N _anciher. Its source of power i1s only

Partly based -on moral persuasion and  the

ﬁB?ESt of institutions ard theirt members. the

%DLtGm line being the statutory poweEr =
Exercised Ly +the Department of Trade ang

Industry and the Bank of England. et 3
CDnt&ﬁt I z=hould be ¥ery Oisappointed it the
C?“Ptﬁ’ could notirecognise the realities of
f:ecuf;ve houwer and allowed their vision to
(;O!:p‘i"hl"j-?ldec'f by the subtlety and somstimes

TRtiexnd Ty T s ! : 5 2 =

il v the way En which it Tan he

; 3
thgiven:that it is rgal{y_untninkable that, in
£ abdeqce of legislation such as affects
trade unions, the panel should go on its  way
cocoagned from the attention of the courts, in

QEfence of the citizenry, We sought  tao
investigate whether it could convenientliy be
controsisd by established forms of privacte
;aw eg torts such as actionable combinatiaons
i restraint of trade, and, to this end ,
pressed counsel for the applicants to draft a
writ., Suffice it to say that the result Was
wholly unconvincing and, nat surprisingly,
counsel for the panel did not admit that it

would be in the least effective."
At page 584 it is helds

"More recently in R w. BEC, ex @ Lavelle
(1983) 1 A1l ER 2451 (1983) 1 WLR 23 Woolf
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%
[ql‘?\ i

f juuiriﬁl

sk 4ET &
had to conesider an “““I%L%L gauaht e jm
review where the rwllﬁffn;.-'Th& Case W?:
injuction uwnder Qrd Gy F li; phe BEG. Eg
brought by an employee © (1983) 1 Gy .

refusing relief Vool V. Bt

) R at JLY
241 at 249, 1993 L WLR 28 at o :
: 5o jpee NOt
i - v | D'ic i [ 6] ot ki
Faragraph (& otr F far judicia

etrictly confine application® for
review to cases where an urde:d .UP Granted.
prohibition v certiarari c?u t ﬁﬁuuid b e
It merely requires that the L?:;ar i respect
regard to the nature of the ma %Ij' Tty
of which such relief nay be ng?tT{;aview ane
although applications for JUdlb{a'r_l, F abuld
not confined to those CASES wherglte %ider .
be granted by way of ﬁ“ﬁfo@atl“ﬁ ? . =;t—£
regard the wording of Qrd a%, r 1(2) m”qaz i
(2) of = 31 of the Supreme Court 6Ctk} f-;
making it clear that the application 10
judicial review is cenfined X6 Kﬁiigﬂif%
actitivities of g public nature as opposed X9
those of a purely private of domestic
character. The disciplinary appeal procedure
set up by the BRC depends pure ly = the
contract of employment betweern the apolicant
and tie BREC, and therefere it is & procedure
of a purely private or damestic character’ .

arid 8mis o

FRIVATE COLLEGES AND THEIR ROLE:

The Unicn of Incid tekes the stand that the

Central Government doges not have the rescources to

Moertake any additicnal firnancial respansikility  for

medical or technical education. Taking the case of

megical educaticn, the total plan ocutlav for the health

sector is 3.2 per cent and medical education qets a oEa-

rate ehare after aportionment of Priorities and

allocation of a&available funds, Prigrities include

The Government in particular is unable to aid any

private educational institution financiglly Al BLE s
: ‘®ls
higher than at present, Certain statistics]

details
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the counter affidavit of the Central Government.
Faragraphs & to 9 of the affidavit may kindly be seen 1n
thise connectian.
It has, therefore. beern the colicv of the Central
Government 4o involve private and valuntarv efforts i
a the sector of education in conformaty with accented
nerms  and goals. The adverse conssquences which will
Tel¥ow it private educational instituticns gave 48 1iois
themselves to &< fee Blructure which @8 charged in
Government mecical ard technical educational
institutions have been enumerated in paragraph 2 of the
counter affidavit of the Union of India.

The Central Government’'s policy on education was

formulated in the year 1986. Modifications were

undertaren in 1992,
L The relevant extracts from the Naticnal Folicy an
Education, being paragraph &.206, 10.1, 10.9 and 11.2 are
set out herein below:

"$£.20 1In the interests of maintaining
standards and for several cther valiid reasons,
the commercialisation of techinical and
professicnal education will be curbed. Fi
alternative cvstem will be devised to invoive
private and voluntary =ffort in this sector of
education, in conformity with accepted norms

and goals. "

o e R P S

:fgh thgri;:‘; :3?“”7}; gi.;iﬂ-ihg considerations

will be :

a)  Evalving & leng-ters eimTR, S
- m:mpe;fg:ct country's developmental
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ANd manpover resds:
e sation of a
) Decentralication and the CFE?;lqiLiCﬁal
Spirit of autonomy for REpRE ‘
institutions;
\ . N i ‘hlE‘ =
(=) Giving Dre-eminence to ﬁ&CP -
_ X ; S b 4 riof =
involvment, including association © '

- . g - = f "t a
QEvernmerital ausncies and voluntary effort;

@) Inducting more women in the olanning
&nd management of seducation:

=) Establishing the peincinle o f

sCeountability in relation to given objectives
and rarms.,

N 9 Hon-Governmert and voluntary effort

including social  activist graups  will O
EnCouraged, subject +to proper meragemant, and

financial assistance provided. At the same
time, steps will be taken to prevent the
establishment 6f ipstitutions st up

£ E L
Commercialise sducaticn."

A ) Resources, toa the extent possible,

Will be raised by mobilising donations, asking
the beneficiary communities to meintain school
buildings and supplies of some consumabiles |
radeing fees at the higher levels of
education and effecting =ome S&Vings by the
efficient use of facilities, Institutions
involved with research and the development of
technical and scienmtific Manoower should
mobilize ' some  Turnde by levying & CESS oF
charge o the user agencies, including
Government departments, and enterprensurs.,
All  these measures will be taken not only to
reduce the burden on State Feeources but aleo
for creting a greater sence of responsibility
within the educaticnal svetem. However, esuch
measures will contribute arily ]

‘ marginally te
the total funding. The Government

community in general will fipg funds for euch
programmes asy the Universalisaticon af
elementary education; liquidating illltéracy:
equality of access to educational
oppartunities to all sectipns throughout the
countiry; enhanciﬁq_ the socia) relevance,
quality and functional effectiveness o+
educational programmes; QEnerating knowledge
and developing technoloaies jp scientific
fields crucial to 991f“505taihing economic
development and Ereating a eritical
conscicusness of the values gng tmpEratives of

also

aric the
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'3fhﬁi¢ a8 on today, it would be unreglist.c and

‘id to discourage private initiative in  pravicing

educational facilities, particilarly for higher

The privete sgctor should be irvalwved and

education,

- J
indeed  encouraged to avgment the much needed rescurces

i the field of education, thereby making &5 ©ouch

a hregress  as  possible in schieving the constitutional
@eals  in this respect. It could be concluded that the
orivate colleges are the felt necessities of dime. That
does not mean one  should toierate tne “so-called
colleges” Fun o an thatcheﬂ- huts  with hardly Ay
equipment, with NG ar umprowised 1aboratories, SCcarce
facility +to learn 1n ari unhaalthy atmosphere., far from
concducive +tg aducaLLDﬁ. ﬁugh af them must be put down

ruthlessly  with an iron hand irrespective of who has
started the insﬁimutigﬁ @ who desires to set up such an

” institution.  They a-.ké__:p;q-ﬁ.-sqritm-s weeds in the field of

education. Those who venture are financial adventurers
without morals or ECrupul es, Their only aim is to make
money,  driving & hard bargain, exploiting Bagerness  to
acquire & professional degree which would be a passport

l for employment in & country rampant with wiemplovment .

’*—_  They could be even called pirates in the high seas of

ﬁdﬂcatim s

At thie jumcture, it is worthwhile to refer to

Resolution passed at the 48th All  India Medical
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"Resolution No.2
; ' s ation:
Racketeering in Medical Educatd

e boa e
— + - S A =
Whereas, a number of 1n:ti?u1;r:‘b5'.r_
3 -, =4 1] 8~ /5

SPruric up in the countre that siyie '

a5 Medical College: and

Wherezs, such instituticns ‘c.ar
SUMs as capatation fees, a pr *CLlC? Whic
Indian Medical Asscciation = }
Council of iIndia have fafalste a nembet
times: and

Whereas. zuch inztitutions neither. RERVE
suitabile bﬁiiding;, nar proper eguiament afd
even lack  adequate staff of reguisite
avalifications and further it has come o
1ight that these institutions swindie the

. public by taking large sums of money  fion

studente although these imstitutions have not
been recognised by the authorities:

This 48th All India Medical Conference
wrges upon the Governments to take stringent
Measures against pErsons/ institutions
wha/which run such medicxl colleges and close
them and recommend to the Medical Council of
India not to grant thenm recognition.

(4gth Conference Her .29 .31, 1972 at
Ahmedabad)

‘ However, a word of cauticn reguires to be uttered.
Net all the private instutitions belong to this

category, There are imstitutions which have asttained

great reputation bv devotion and by nurturing high

educational standards. They surpase the colleges run oy

the Gavernment in many respects, They e e

encouragement . From this peint of view regulatory

controls have to be continued and strengthened. The

commercialisation of education, the racketeering must be

prevented. The State should Strive itg vkmast in  this

directicn.
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atory measures must so ensure that private
tiﬁﬁai institutions mzintain minimum standards and
facilities. #Admission within a1l groups and categories
should be based oﬁly on merit. There may be reservation
of seats in favour of the weaker sections of the societv
and  other groups which deserve special treatment. The

florms for admission should be ore-determined, objective

and transparent.

Before the scheme, & question mav arice whether a

Mmandamus  could issue for the enforcement aof echeme if
~
proposed by the Court. For this, we may look wpo at

Suman Gupta and grs. vs. State of J

——

K. and ors. 124=

e

i&=

(3) GER 985 at page 991:

"The Medical Council of India is directed tg
formulate a Proper constitutional basis far
determining the selection of candidates for
nomination to seats in Medicsl Colleges
outside the State ip the light of the
observations contined in this judgment. Untii
a policy is eq Tormulated angd corncrete

)i criteria are embodied in the procedurs

NIFY . il
ji s

P

selected, the nominaticns shall be made by

selecting candidates Strictly on the basie of

merit, the candidates nominated being those,

in order of merit, immediately below the

Candidates selected for admission tp the

Medical Colleges of the home State,”

It cannot be gainsaid that profiteering is an evii.
. a pudlic utility like electricity could be
€antrolled, certainly, the professional colleges alsg
require to be regulated.

In  Kerala State Electricity BRoard wvs. B5.M.

Prabhu 1986 (3) SCR it is held:

"It is a public utility monopcly undertaking
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" retit motave
Lo by puire pro
he driven by rqﬂwuruiﬁd Wik

should inform ite
c pion of the Hoard
- -L (] EEIT _t !'r e

which may not
not thaz profit 18 to_b@
service and not profit ;
actions, It is not the func S
to so manage dts affairs -Tlvafﬁ corporate
maximuam  profit even as Ip;‘lphprgfitﬁ viith
body may be inspired Emriir“d;bzaanca ta  its
2 view ta paylng G lGHE W that the
:ha:eiOIGEWE.p But it does n“?rf°1¥tgf:¥2t i:i
Board ' may not and need not earn BERIGES T
the nurpose, ST geefoRmdde 2FE T bute
discharging its obligations U”def_'ﬁ_Tfj Hio
It stands to common sense that the “udiiu.f%
MaENage its affalrs on 50“”? f??“?mff
principles. Havirno ventured into Chﬂ,Tlﬁlu s
Cammerce, no public service undertaking can

atford to say 3t wil: i@nafe ﬁualﬁfgﬁ
principles which are as essential to pubfxt
service undertakings s to Commercial

ventures."
At pages H50-51 it is held:

"The Board may not allow its character as &
public utility undertaking to be chenged into
that aof a profit motivated private trading or
manufacturing house. Meither the tariffse nor
the resulting surplus may reach such heightes
as to lead to the inevitable conclusion that
the Board has shed its public utility
character. When that happens the Court may

strike down the revision of tariffs as plainly
arbitrary .

Im 0il and Matural Gas Commission and Anr. Vs,

Association of MNatural Gas Consuming Industries of

Gujarat and others 1990 Supp. SCC 397 at 3?9 it ia held:

“The notion that the ‘cost plus '
the onlv criterion for f
the case of public Entern
from a concept that such
function either on a3 ne pr
or on a minimim profit bas

. basis can te
Lration of prices in
Fises stems basically
enterprises should
qfit no lege hasis
18, This is not a

correct BRproach, In the casa g e

commadi ties ar Services, while ah ;

concerns  must be &llowed a pinimal FatSr:van:
! 1

capital invested, public :
utilities may even have te rt‘zdzgti‘glngs ar
need be and even a minimal o masses, if
agqqred. In the case of lesg vital ; :Ut ‘b$
bastc commodities, By ONE =T

they may he :
cater to needs with a ming FRiuired to
Py Mamsl  prafit margin

(¥ Scanned with OKEN Scanner



themselves. But given a fTavourable area
operation, "commercial profits" need not be
o anathema or forbidden fruit even to

'ffﬁ; '.ﬁ;ﬁiiﬁ sector enterprises.”

BSe Hinsuctar Lipe Lid. ve. A.PLS.E.R. 1991
at pages 3I0&6—-307 if,is heid:

rejected the

with the
[ &

“This Court eiprressly
cubmicsion which had found favour
¥erale High Court that in the absence of
cpecificaetion by the State BGovernment, Lhus
position would be a= it was before the (978
émendmeht, that 1. *he Board was to carry on
its affaire and adjust the tariffs in such a

manner a&as nocl Lo Ancur & loss and no  more.
While rejecting the submission, this Court
held as under : (8CC pp. 213-14, para 10)

"We are of the view that the failure
af the government to specify the
surplus which may be generated by the
Board cannot prevent the Board from
generating a surplus after meeting the

enpenses reguired to be aet. rerhaps.
the quantum of surplus may not exceed
what & prudent publac service

undertaking may be expected to generate
without sacrificiang the interests it is
expected to <cerve and without being
chsessed by the pure profit motive of
the private entreprensur. The Board
may not allow its character as a public
utility undertaking to be changed into
that of & profit motivated oprivate
trading or manufacturing house .
Neither the tariffs nor the resulting
surplus may r=ach such heights as to
lead to the inevitable conclusion that
the Board has shed 1ts public utility
character. When that happens the Court
may strike down the revision of tariffs
as plainly arbitrary. But not until
then . Not, merely because a gurplus
has beern generated, a surplus which can
by no means be said to be extfavagant.
The court will then refrain from
touchina the tariffs. _After .all,f_as
has been said by this Court o ii"
encugh ‘price fination’ is neither "5E
. i { the court.
forte nor the function ©

1t cannot be conteded ¢+at education

(3) SCC 299

must 0=
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e a charitable basie _
Llahbl rrae and it must be 2 E e A
avallaple Tiee & s

te PL.R. Ganapatho
5 may usefully auote Bath,
I this connection, we MA

A 5 (08 NI
ralating to Hirdu aro fehomedan
Iver's The Law il

. - }"‘ji"‘i*(','" vH"vl.C?’ 1
Endowment as . ke &hE concept of cha J : )
NG MITS 4 = —

i : i stateds
elastic. At page 46 of Chap. Brisascin W

: NS e
‘A charitable estahlishmentliﬁ : ;;i?;:;;;

collece, diEpEviarﬁwﬁfoa wgimileL Eté.. iy

establishment is & mORQRE; f

these endownents may be made.’

At page 47 1t is stated:

T English law the word "charitv: hat—'»“t_-athqa
popular and a techrical mEANIng .« fhe wmpu;dr
meaning of the word doss not coincide wlﬁh its
legal or techpical meaning. Even according Fo
the popular or erdinary meaning the ward is
used in more senses than one. In a narrcw and
limited sense the ordinary ecceptation of the
vord is ‘relief of physical necessity or
want". (Fer Lord Shand in Baird's Trustees .
(Lord Advocate 1§ Sess. Cas. 4th Series  4872)

Inm a somewhat more extended sense, the
ordinary and popular acceptation of the  ward
is “relief aof poverty" and "a charitable act
(s

purpeose" comnsists in relieving poverty
want.(Ilbid per Lord Fresident (Iinglis). Inm &
gtill more extended serce and in ite popular
and ordinary acceptation "charity" comprehends
all benefite, whether retigious,. intellectual
or physical bestowed upon persons who, oDy
reason of their poverty, are unable to obtain

LAl benefits for themselves withaout
gEzistance. (Fer Lord Watsom in

Gy

g ol Commicsicners

Gr special purposes of Income fax v. Pemnsel
(1891) A.C. 8531 (557)." ‘

At page 49 it is stateds v

"Charity inm its leoal
the English Law
divigions:-—

SENse as understood in

: Comprises faour rincipal
(i)trusts for the 1 T

relief of
paverty (2)~ truste for the advancement of
edu;a#laﬁi (3)  trusts tor advancement of
rellg}nn; (4) and trusts for other wrposes
beneficial to the com e

MUNItY not falling

any af the preceding heags, o o

In B.kK. Makherjie on The Hindy Law of Religious and

(¥ Scanned with OKEN Scanner
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education

&t page S8 para 2.7A it is ctated:

. S Cdication.- The second categery” of
chari blz trusts in  Lord McNaghten ' s

classification comprises trusts for eéucatann.

These trusts need nol be meant exclus;veiykf?r

the poor. Of course, there must be a puhlic
purpose. something tending to The perefit of
the rcoemunitv. There must be general public
benefii throuan £Re advancement or furtherance
5t scme cducationai pUrpose. put 1if thas
impor tant condition is satisfiedy the scope of
“erucation” woula sppear to be fairiv wide AN

zeverzl respecis.”

In 8t. Stephen's College ve. University of

1992(1) BCC 558 at pace &09-10 it is held:

"The educational dinstitutions are  not
business houses. Thev do not generate wealth.
They cannot survive without public funds oF
private aid. It is ) said there is aleo
restraint on collection of students fTess.
With the restraint on collection of fees, 'the
minorities cannot be saddled wiith the burden
af maintaining educational imstitutions
vithout grant—-in-aid. They do not Have
economic advantage over others. It is not
possible to have educationai institutions
without GState aid. This was alsc the wview
expressed by Das, C£.Jd., in kerala Education
Rill case (1%70) 2 BCC 417s 1971 (i) BCR 734.
The minorities cannot, therefore, be asked to
maintain educatiomal imstitutions on  their
ciwri 5

The time is not yet ripe to hold that
e made available on a2 charitable basis.

whenever trusts are made for advancement

it was held to be a charitable purpose.

83 at

Delni

education

it i=s

of Income Tax vs. Pemsel I Tax

96 the gictum of Lord Macraghten is &s

v —
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- qilt 1T
with +their legal meaning- ant Bufﬁzidﬁ &
easy enough to collect from. Lht J;ﬂétrine
decisians which seem tO push The B8 fesent a
the Cotrt to the e tirems . and te P “aEDECt
contrast between the two meanihgﬁ_ Y
almost ludicrous. put staill - . ane nas
ta fix the ooint of divergent€s and_fc ;anJng
vet succesced in definxng the poptil at s 3
of +the word neharity". The Iearn??. Eroef
for the Crown did not attemot the tqrﬁi]?""’gu
the paraphrase aof the Maste: of tT%Lfo;?“ g
not dquite satisfactory. =--°° 3 g L”ﬁifﬁ{amll
its legal sense CcOmMBrEses TDUP Dil.iilrf
divisiones trusts for the Fel et Difge POMET Y
trusts) “for the advancement of _Educm“*::j
trusts for the advarcement of reldgiuiy <Y
frusts Tor pther DUurpises peneficial Lo Lhe
COmmLTi Ty not falling under any =2 the
preceding heads. The trusts last reterred to
are rot the less draritable in the EYE of the
law because incidentally they benefit the rich
as  well as the poor, as indesd every charity
that deservaes the nanE must o, gither
directly or indirectly.”

i an
difficult

counEe L

The next case to which reterence can be made as The

bdng Vs, The commissioner for Speclal Purposes or.  Lhe

Income Tax (& Tax cases 404) . The question &arose

whether the University College of MNorth balee could L
held as established for charitable purpoEss. Fletcher
Moulton., L-d. relying.on Pemcsal’'s case (supra) held that
a trust for advancement of sducation was charitable.

In The Abbey Malvern Wells, Lid. Y=. Minister of

Town and Country Planning 1951 (2) A1l

England Law

Reports 154 at pages 140-161 1t was held:

“In the present case, it seems
ie entitled, and indeed, bound, :2 Tin:hét ine
constitutianal of the Cﬂmpany‘tg gt ha he
fact, 4is in cantrol. 1 find that, b Wgﬂ; 12
af the campany’'s articles, thes y Oy Art. -3

controlled entirely by s company is

- & bod : >
cauncil, & body of pe&rsans, ands?hyﬂaiiid &

that boady of GEFSONS MUSt be the trustees =

rhe trust deed. Therefore, while the compa 3
- IATY o
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@ thm truategs

.tmyfmr the purﬁﬂsw e making

the pmwew Sy apply its

to

the
1 Tind Lhat the persuﬁq whao ceoulate

& of the company are not free
unrestrictwd in their gperations, but.
af the trust themct, arvet, uniir-
et

the Eeras af the

Lrumt demd they el Lise

REQpeEty oot thv"vmmnmny only AN a  pacticulze

1. waysdnd must not nake s of. the asertd of the

: © L EOmpanyL fop yha PUEpose of a' profil-making
A : oG L P ing PHAL Ehap Ees stoictly  bound
| VR Re S Erist e op tha trust dead,” and  that

7 thaose bLrlists are charitable truysts, It GEemS

A O ;. Ltheretore, that, while rmomimally  the
_Pt'rif:e.rh, of the Compary is hald under the

e __erVltlmns

7 B 5% B o a L f.ntf Lgn e ‘lr‘i
L

| i:.'hé'ﬂl‘ A ly., hu;
hﬁld +h¢t

S imﬂ]&m&ﬂtﬁﬁ

2 N@w De} Iy,
Februmy sm,, 1993,

E-. 't . 2L 4
B ins o~ . __!-i'

B s 5 L

e )

= e e

o thﬁ mnmorandmm aridl

'mmmﬁraﬂdum 'ﬁhﬁuﬁ

qrtjcleﬁl'af'

",qsﬁmmiabiuw

the meVlﬂlmﬂﬁ Lmﬁ* tha trust deod,
, Lhurwforﬁ, thim: Compdny 1e rectrimfed g ]
;. Mt abplication, of itg Broperty and seuptd Sand
5 May apply them BoYy for  bha chﬁrmtﬁﬁie
Vi 'purpu&ﬂm afiich ar?*m&ﬂtlgﬁﬁd iy the trust
¥ dmaa ik e

JLPE,DHFQ LE dwm &mpmagibla'tcf'

-

khuld ties &dVaﬁtEU' orE

e o

I.--tul..&.l.‘_'b-,or‘.\‘f
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e

e

L

(¥ Scanned with OKEN Scanner



oY _r““\_

FAN

/'T// (Y
< I_/ ) b ( J..- L‘ )
IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION

WRIT PETITION (C) NO.607 OF 1992

Unni Krishnan, J.P. & ors. etc.etc.

L

.+.Petitioners

vars\us

State of Andhra Pradesh & ors. etc.etc. ...Respondents

<

WITH

———

W.P.(C) 657/92, 602/92, 678/92, SLP(C)11B52/92, W.P.(C)
701792, 770/92, 729/92, SLP(C)13263/92, 12830/92,
13913/92, » 12845-58/92, WP(C) 785/92,
836792, SLP(CQ)

No.13940/92. WR(C) 779/92, 2337-2338/83,
SLPIC) ks ++ 792, CA 3573/92, W.P.(C) 870Y92, AND 855/92
AND SLP(C) 1503%/92

JUDGMENT

We are ip

\
judgment of Brother B.P, Jeevan Red

agreement with the

dyf Ju

€Xcept to the
extent indicated helow,
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The question which arose in the case of Miss

Mohin; Jaxn ve. State of Karnataka : 1992 {3) scc

666, as also in the present cages before us, is whether
4 citizen has a Fundamental Right to education for a
medical, engineering or other professional degree. The
question whether the right to primary education, as
mentioned in Article 45 of the Constitution of 1India,
is a Fundamental Right under Article 21 did not arise

in Mohini Jain' § v :
4ln’'s case and no finding or observation on

that question wasg called for. It was contended before
us that since a positive finding on that question was
recorded in Mohini Jain's case it becomes‘necessary to
consider its correctness on meritgs. We do not think

S0,

.

3. Learned arguments were addressed in support
®-0of and against the aforesaid view which have been
noticed 1in the judgments of our learned Brothers. It
was contended by learned counsel appearing for some of
the parties before us that Article 37 in Part IV of

the Constitution expressly states that the provisions

contained in Part IV shall not be enforceable by any

couré and that, therefore, assuming the right under

-~
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= of Article

Article 45 to be included within the ambit

21, it would still not be enforceable. Emphasis Wwas

also laid upon ' the language used 1in Article 45 which

requires the State to "endeavout to provide” for the

children. A
of

free and compulsory education of
comparison of the language of Article 45 with that
Article 49 was made and it was suggested that whereas
in " Article 49 an "obligation® was placed upon the
« State, what was required by Article 45 was "endeavour”
" by the State. We are of the view that these arguments
as also the arguments of counsel on the other side and
the observations in the decisions relied upon by them
would need a thorough consideration, if necessary by a

larger Bench, in a case where the question squarely

arises.

4. Having given our anxious consideration to the
arguments in favour of and against the quegtion
aforementioned, we are of the view that we should
fﬁllow the well established  principle of not
proceeding to decide any question which is not
necessary to be decided in the case. We, therefore, do
not express any opinion upon this questién except to

hold that the finding given in Mohini Jain's case on

~this question was not necessary in that case and is

’
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???‘! OFe. not binding law. ‘e are of the view ‘that if

it ¥

sl

3

blco-. *
® necessary to d:wide this qnht_tio’n in any
y subsequent Case then,

h"‘t“‘ Fegard to it

for the reasons set out above and
vast impact, inter alia on the
uhé:h? question m,w be

of thuoofah. At dn qnﬁuqh
no  Fundamental Right to
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